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LETTER OF TRANSMITTAL. 



The Secretary of the Treasury, 

Washington, November S, 191 St. 

My Dear Mr. Fordney: In the course of interpreting the war- 
revenue act of 1918 and framing appropriate regulations a number 
of suggestions for the amendment of the law have occurred to the 
various officers of the Internal Revenue Bureau. These suggestions 
have been recorded and associated with similar suggestions received 
from outside sources for further consideration, and I am sending 
you herewith a set of this material (as Part I of the attached com- 
pilation) in response to your request of September 23, 1919, in which* 
you announced that the Committee on Ways and Means will sooH:. 
undertake a study of the internal-revenue legislation. 

This material is not in the form of recommendations by the depart- 
ment, as a decision has not yet been reached with respect to all of 
the suggestions; and, indeed, the department entertains serious 
doubt as to the advisability of the adoption of some of them. 

When the department has had sufficient time to study, in the* 
light of fiu'ther administrative experience, all the suggestions which. 
have been assembled and such additional suggestions as may occur 
to the officers of the department, I shall be pleased to cooperate with: 
the committee in the complete analysis of the law and the legislative- 
requirements, as well as to detail to the committee the experts of 
the department who have had occasion to give personal study and 
attention to this matter. 

In further compliance with your request of September 23, 1919, I 
have had a digest prepared of the decisions of the United States 
courts (arranged in accordance with the subject matter) under the- 
internal-revenue acts from 1909 to 1919, both inclusive, which ia 
inclosed herewith as Part II of the attached compilation. 
Sincerely, yours, * 

Barter Glass.. 
Hoa. Joseph W. Fordney, 

Ohairman CommiUee on Ways and Means, 

House of Repre^sentatives. 



NOTES ON ^HE REVENUE ACT OF 1918. 

The only purpose of Part I of the following notes is to compile 
the various suggestions made to the Treasury Department with 
respect to amending the revenue act of 1918 in convenient form in 
one document for the consideration of the Ways and Means Com- 
mittee of the House, the Finance Committee of the Senate, and the 
officials of the Treasury Department charged with the administration 
of the various sections. These notes must not be considered as 
recommendations of the Treasury Department. In the preparation 
of this compilation the suggestions have been arranged in accordance 
with the section numbers of the revenue act of 1918. 

Part II contains a digest of the decisions of the United States 
courts (arranged in accordance with the subject matter) under the 
internal revenue acts from 1909 to 1918, inclusive. The West Pub- 
lishing Co. and the Banks Law Pubhshing Co. authorized such use 
of their syllabi in the preparation of this compilation as the Treasury 
Department deemed proper. The department desires in this way to 
acknowledge the valuable assistance rendered it by these companies. 

In the suggested amendments the part printed in roman shows 
the text of the present law; new matter that has been suggested is 
indicated in italics; and matter that has been suggested to be stricken 
out is shown in stricken-through type. 
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TITLE n— INCOME TAX. 

Section 200. Extension of the class of personal service corporations. 

The definition of the term "personal service corporation'* con- 
tained in section 200 excludes from the class of personal service 
corporations all corporations in which capital (whether invested or 
borrowed) is a material income-producing factor. It has been sug- 
gested that this definition be amended so as to include all corpora- 
tions whose principal stockholders regularly devote their chief time 
and attention to the active conduct of the affairs of the corporation^ 
except (a) foreign corporations, and (6) corporations 50 per cent or 
more of whose gross income consists of income derived from a Govern- 
ment contract or contracts made between April 6, 1917, and Novem- 
ber 11,1918, both dates inclusive. If this change were made, it would 
be desirable to change the term applied to the class from/ "personal 
service " to some such term as "personal corf)oration," " close corpora- 
tion," "corporation partnership," or "private company." It might 
also be expedient to require, if the proposed extension of this class 
were made, the principal stockholders to own a stipulated proportion 
of the stock, say 85 per cent, and to place a limit, say 10, upon the 
number of stockholders not regularly devoting their chief time and 
attention to the active conduct of the affairs of the personal 
corporation. 

Among the arguments advanced in support of this proposed change 
are the foUowing: 

1, Under the legislation as it now stands, the stock of a corpora- 
tion may be closely held or owned — except for qualifying shares — by 
one person; the owner or owners may devote themselves so effec- 
tively and exclusively to the conduct of the business that it is impossi- 
ble to distinguish satisfactorily between the profits of the business 
paid to stockholders as dividends and the personal compensation paid 
to the officers as salaries; and the principal competitors of the cor- 
poration in question may be partnerships or sole proprietors. Never- 
theless, if capital is a material income-producing factor in the opera- 
tion of the corporation, the corporation takes its place with corpora- 
tions rather than partnerships, and pays the war-profits or excess- 
profits tax in place of income surtaxes upon undistributed profits. 

5 
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The resulting differences are so arbitrary and in many cases so 
•extreme that it is suggested that the class of personal service corpora- 
tions should be extended to cover all corporations whether employ- 
ing a material amount of capital or not, in the active conduct of whose 
affairs the principal stockholders are regularly engaged. 

2. The treatment of partnerships and corporations under the 
present legislation is radically different. The ordinary corporation 
of a given size or class in a particular line of business may pay 50 
per cent of it^ net income in income and profits taxes, whereas the 
members of the average partnership in the same line of business may 
piay only 20 per cent of their net income in normal and additional 
income taxes. The profits left in the business are subject in the one 
^ase to income surtaxes but not to profits taxes; in the other case 
they are subject to profits taxes but not to income surtaxes. This 
^tal difference turns upon the mere form of organization, yet the two 
forms of business may be in close competition. 

It is suggested that different treatment in the tax law should turn 
upon distinctions of fact and not of form, and that real distinction 
•exists between the closely owned corporation whose stockholders 
give their principal time and attention to the business of the corpora- 
tion, and those very large corporations whose stockholders are widely 
scattered tend are in Inany respects investors rather than owners. 
It is suggested that the tax law should follow more closely this funda- 
mental economic distinction. 

3. The corporate form of organization is now used or abused by 
wealthy individuals who incorporate their peraonal business and 
investments and thx^s escape surtaxes upon that amount of their 
income which is reinvested or saved. Section 220 provides a remedy 
lor this abuse, but it can be applied only by a troublesome special 
procedure which will necessarily restrict its use to a comparatively 
«mail proportion of cases. A large proportion of these cases would be 
automatically and easily dealt with if the law be amended as here 
proposed. 

4. The suggested amendment would go far toward the solution of 
the difficult problem of determining what constitutes reasonable 
:salary or compensation in the case of officers of a corporation who own 
all or nearly all of its stock. In such situations the natural elements 
or checks which keep salaries within reasonable limits are absent, 
and the department is forced to rely upon estimates which are as 
unsatisfactory to the Government as they are irritating to the tax- 
payers. 

5. The present definition of a personal service corporation is exceed- 
ingly difficult to apply with precision. To decide in thousands of 
cases what circumstances make a given amount of capital ''a material 
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income-producing factor," is an elusive and difficult administrative 
taskjv^hich, other things being equal, it is highly desirable to avoid. 

It has been suggested that these changes could be accomplished 
byjanjamendment in substantially the following form: 

Strike out the fourth paragraph of section 200, which is as follows: 

The term ^^poroonal acrvioo corporation" moans a oorporation 
whose income is to bo aooribcd primarily to the activiti e s of the 
principal owners or otockholdera who aro thcmsclvcQ regularly 
engaged in tho aotivo oonduot of the affairo of the corporation 
and in which capital (whether invcotcd op borro we d) io not 
tt material inoomo producing factor; but docs not include any 
foreign oorporation, nor any corporation 60 per centum or 
more of whose grooo inoomo consists either (1) of g CHHST-prefite 
or inoomo derived from trading ao a prinoipal, or (2) of g ftiasy 
profits, oomm issi ono, or other income, derived from a Gov 
e^o nont controot, or contracto made between April 6, 1017, 
and November 11, 1018, both dates inoluoivo; 

and insert in lieu thereof the following: 

The term ^^ personal corporation^* means a corporation (1) whose 
principal stockholders (a) regularly devote their chief time and 
attention to the active conduct of the affairs of the corporalion, and 
(h) own not less than 86 per centum ofth^ capital stock of the corpora- 
Hon and {2) in which the number of stockholders not regularly 
devoting their chief time and attention to the active conduct of its 
affairs does not exceed ten; 

Bection 202. Oain or loss from exchange of property. 

Subdivision (6) of section 202 provides for the inclusion in the 
computation of income of gain or loss resulting from the exchange of 
property by the comparison of the fair market value (if any) of the 
property received in exchange with the cost or, if acquired prior to 
March 1, 1913, the fair market price or value on that date of the 
property relinquished. The only exception which the law provides 
to this rule is when in connection with the reorganization, merger, 
or consolidation of a corporation a taxpayer receives in place of 
stock or securities owned by him new stock or securities of no greater 
aggregate par or face value. The present law provides in such case 
that no gain or loss shall be deemed to occur from the exchange and 
that the new stock or securities received shall be treated as taking 
the place of the stock, securities, or property exchanged. 

It has been suggested that there are other similar transactions in 
which it is difficult to determine the gain or loss in the absence of 
on actual sale and which should be treated in the same manner in 
connection with the reorganization, merger, or consolidation of a 
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corporation. The following four classes of transactions have been 
urged as proper additional exceptions to the general rule laid down 
in section 202 (J) : 

1. When the market value of the property received can not be 
satisfactorily determined. 

2. When property is exchanged in return for all or substantially 
all the stock of a corporation. 

3. When property is exchanged between corporations affiliated 
within the meaning of section 240. 

4. When> in connection with the reorganization of a corporation 
or partnership, one corporation or partnership exchanges property 
with another corporation or partnership involved in such reorgan- 
ization, or a person receives in place of stock or securities owned 
by him new stock or securities. 

It has been suggested that these changes could be accomplished 
by an amendment in substantially the following form: 

Amend section 202 by adding, ^t the end thereof the following 
new subdivision: ^ 

(c) WJien property is exchanged for other property j the property 
received shall be treated as the equivalent of cash to the amount of 
its fair marJcet value; but in the exceptional cases enumerated below 
no gain or loss shall be recognized and the property received shall, 
for the purpose of determining the allowances for depredationy deple- 
tion, amortization, and other liJce purposes, be treated as talcing the 
place of the property exchanged when the change is merely in form 
and n>ot in substance: 

(1) The market value of the property received can not in the opir^ 
ion of the Commissioner be satirfaetorily determined; 

(2) A person or persons exchange property for not less than 96 
per cent of the stocTc of a corporation; 

(3) Property is excJianged between corporations affiliated within 
\ the meaning of section 240; 

(4) In connection with the reorganization oj a corporalion or 
partnership, one corporation or partnership exchanges property with 
another corporation or partnership involved in such reorganization, 
or a person receives in place of stock or securities owned by him 
new stock or securities. The word ^^ reorganization^^ as used in this 
paragraph includes a merger, consolidation, or a Trier e change in the 
identity or form or organization oj a corporation or partnership; 

The provisions of this subdivision shall be taken to declare and 
not to amend subdivision (b) of this section; and nothing herein 
shall be construed to modify the provisions of sections 330 or 331, or 
to authorize the direct or indirect exemption of any stock dividend or 
any capitalizaiion of surplus tantamount thereto lawfully subject 
to the tax. 
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Section 204. ITet losses. 

It has been suggested that section 204, which afifol^ds relief in the 
case of net losses sustained in "any taxable year beginning after 
October 31, 1918, and ending prior to January 1, 1920," should be 
made general or permanent, and thfet the definition of "net losses" 
contained in this section be amended to resolve in the affirmative 
the doubt as to whether, if a taxpayer sustains losses both from the 
operation of his business and from the sale of capital assets other 
than those constructed or acquired for the production 'of war essen- 
tials, both kinds of losses are to be recognized in computing the net 
loss. 

In support of this suggestion it has been urged that as the legis- 
lation is now worded, it gives no benefit to a taxpayer whose business 
year runs from February, 1919, to February, 1920, although a tax- 
payer whose business year coincides with the calendar year 1919 and 
a taxpayer whose year runs from November, 1918, to November, 
1919, receives the benefit provided by the law. It is also urged in 
support of this suggestion that it is desirable to go further than the 
mere correction of this discrimination, and that the right to spread 
a loss should be recognized as a permanent policy. It is said that the 
annual accounting period, the striking of a balance of gain or loss 
every 12 months, is merely an approximation resting upon con- 
venience and fiscal necessity, and that the result shown is frequently 
unreal, for if a business concern makes $20,000 in 1918, loses $10,000 
in 1919, and makes $5,000 in 1920, it has not earned profits of $25,000 
in the three-year period, but only $15,000. 

It has been suggested that these changes could be accomplished 
by an amendment in substantially the following form: 

Strike out subdivisions (a) and (b) of section 204 and substitute 
in lieu thereof the following: 

Sec. 204. (a) That as used in this section the term "net loss" 
refers only to net losses resulting from either (1) the operation 
of any business regularly carried on by the taxpayer, or (2) the 
bona fide sale by the taxpayer of plant, buildings, machinery, 
equipment, or other facilities, constructed, installed, or acquired 
by the taxpayer on or after April 6, 1917, for the production 
of articles contributing to the prosecution of the present war; 
and when so resulting means the excess of the deductions allowed 
by law ( excluding in the oaoo of oorporationo amounts allowe d 
aa a - deduction under except the deductions authorized hy par- 
graph 6 of subdivision (a) of section 234 and losses of the kind 
excluded hy the limitation hereinbefore prescribed) over the sum of 
the gross income plus any interest received free from taxation 
both under this title and under Title III. 

152863—19 2 
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(b) K for any taxable year beginning after October 31, 1918, 
and ending prior to January 1, 1020, it appears upon the pro- 
duction of evidence satisfactory to the Commissioner that any 
taxpayer has sustained a net loss, the amount of such net loss 
Shi under regulationa prescribed by the Commissioner with the 
approval of the Secretary be deducted from the net income of the 
taxpayer for the preceding taxable year; and the taxes imposed 
by this title and by Title III for such preceding taxable year shall 
/ be redetermined accordingly. Any amount found to be due to 

the taxpayer upon the basis of such redetermination shall be 
credited or refunded to the taxpayer in accordance with the pro- 
visions of section 252. If such net loss is in excess of the net 
income for such preceding taxable year, the amoimt of such 
excess shall under regulations prescribed by the Commissioner 
with the approval of the Secretary be allowed as a deduction 
in computing the net income for the succeeding taxable year. 

Section 213 (b) (1). Proceeds of life insurance policies. 

This paragraph excludes from gross income "the proceeds of life 
insurance policies paid upon the death of the insured to individual 
beneficiaries or to the estate of the insured." It has been suggested 
that this paragraph be amended so as to omit the limitation resulting 
from the words "to individual beneficiaries or to the estate of the 
insured." The adoption of this suggestion would leave no doubt as 
to the right of a partnership to exclude from gross income the proceeds 
of any Ufe insurance policy in which the partnership is named as 
beneficiary and would extend to corporations a similar right. 

In support of this suggestion it has been urged that business 
concerns — ^partnerships and corporations — are no longer allowed as 
deductions the amount paid for premiums on policies insuring in 
their favor the lives of officers and employees, and that such insurance 
constitutes a reasonable and proper provision against actual losses 
which business enterprises sustain in the death of responsible officers 
and employees. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following foriu: 

Strike out paragraph (1) of subdivision (b) of section 213 and insert 
in lieu thereof: 

(1) The proceeds of life insurance policies paid upon the 
Heath of the insured to individual boncfioiarioo or to the estate 
of the insured ; 

Section 213 (b) (3). Valne of property acquired by gift, beqnest, devise, 
or descent. 

Under this paragraph of the law the owner of property acquired by 
gift, bequest, devise, or descent takes over such property at its market 
value when he acquires it and thereafter depreciation, depletion, and 
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gain or loss are computed on the basis of this value which is often 
higher than the value when the property was originally acquired. 

It has been suggested that, although transfers of property by gif t, 
bequest; devise, or descent -should not be treated as giving rise to 
realized gain or loss, whenever thereafter gain or loss is realized by 
actual sale, the gain or loss at that time should be measured as the 
difference between the price received and the cost to the original 
owner who acquired the property for value. 

It is urged in support of this suggestion that the effect of the 
present legislation is to permit realized gains due to apprecmtiou 
taking place durlog the previous ownership to escape taxation. 

It has been suggested that it is desirable also to clear from doubt 
the status of life interests or estates. Life tenants have made claim 
for an obsolescence allowance based upon shrinkage due to the mera 
passage of time in the so-called capital value of the life interest. 
Certain State statutes and the decisions thereunder give color to the 
claim that the value of a life interest at the time received is such a 
capital value as may serve as the basis of deductions for obsolescence. 
If these claims be allowed, cases would arise in which a clear income 
from an imimpared corpus divided between a life tenant and remain- 
derman would entirely escape taxation — the income from the 
property being wiped out by the annual shrinkage or obsolescence of 
the so-called capital value of the life estate. 

It has been suggested that these changes could be accomplished by 
an amendment in substantially the following form: 

Strike out paragraph (3) of subdivision (b) of section 213 and 
insert in lieu thereof: 

(3) The value of property acquired by gift, bequest, devise, 
or descent (but the income from such property shall be included 
in gross income, and such property shall be valued for the purposes 
of computing invested capital, depreciation, depletion, gain or loss, 
under Title II and III, as if in the possession of the previous owner; 
and the income from such property shall he included in the gross 
income without deduction for any shrinkage in the so-called value of 
a life interest due to the mere lapse of time) ; 

Section 213 (c) and Section 233 (b). Oross income of nonresident aliens 
and foreign corporations. 

These paragraphs of the law provide that in the case of nonresi- 
dent alien individuals and foreign corporations gross income shall 
include "the gross income from sources within the United States. '* 

It has been suggested that these paragraphs be amended to exempt 
or exclude from gross income interest on- deposits in banks, banking 
associations, and trust companies received by alien individuals or 
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foreign corporations not engaged in trade of business within the 
United States and not having any office or any place of business 
therein. 

It is urged in support of this suggestion that the loss of revenue 
vehich would result if this deduction were allowed would be rela- 
tively small in amount, while the exemption of such interest from 
taxation would be in keeping with the action of other countries 
and would encourage nonresident alien individuals and foreign cor- 
porations to transact financial business through institutions located 
in the United States. 

It has been further suggested in connection with these paragraphs 
of the law that the gross income of nonresident alien individuals 
«nd foreign corporations be so defined as to exclude profits attrib- 
utable to the manufacture or production of goods by nonresident 
aliens or foreign corporations outside the United States, and that 
such profits be determined by processes of allocation or apportion- 
ment under administrative regulations. 

It has been urged in support of this suggestion that under the 
present language of the law foreign producers or manufacturers who 
sell from an established office in the United States are subject to 
taxation on the entire profit derived from the goods sold within 
this country, although the greater part of this profit may be attrib- 
mutable to manufacture or production abroad, whereas foreign pro- 
ducers or manufactm^rs may escape aD taxation by establishing 
their selling agency as well as their factories and plants outside the 
United States. It is also urged that the present rule is inconsistent 
because in the case of a factory of a foreign corporation located in 
the United States and making sales abroad the entire profit is taxed 
on the ground that this income is derived from sources (that is, 
manufacture or production) within the United States, whereas if 
the factory of a foreign corporation is located abroad and sales are 
made through an office in the United States, the entire profit is 
again taxed on the ground that the income is derived from sources 
{that is, sale) within the United States. 

It has been suggested that these changes could be accomplished 
by amendments in substantiaUy the following form: 

Strike out subdivision (c) of section 213 and insert in lieu thereof: 
(c) In the case of nonresident alien individuals, gross income 
includes only the gross income from sources within the United 
States, including — 

(1) Interest on bonds, notes, or other interest-bearing obliga- 
tions of residents, corporate or otherwise, except interest on 
deposits in hanks, hanking associations, and trust companies 
received hy nonresident alien individuals not engaged in trade or 
business witJiin the United States or not Jw/m/ng an office or place 
of hisiness therein; 
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(2) Dividends from resident corporations; and including all 

(3) Amounts received (although paid under a contract 
for the sale of goods or otherwise) representing profits 

XlU. llliU UlUlJLUlUUl>tlll!> UXIU. UiULVOUlLlUll UZ Ct7t7UU IfTXTXlllX 1«11U \J XXlLvU. 

Statoa from the sale or disposition of goods within the United 
States manufactured or produced hy nonresident alien individuals 
without the United States, hut not including such amounts, received 
by n^onresident alien individuals not engaged in trade or business 
tvithin the^ United States, or not having an office or place of huMness 
therein. The profits aUrihutable to the manufacture or production 
of goods hy Twnresident alien individuals without the United States 
shall he determined hy processes of allocation or apportionment 
under regulations to he prescrihed hy the Commissioner with the 
approval of the Secretary. 
Strike out subdivision (b) of section 233 and insert in lieu thereof: 
(b) In the case of a foreign corporation gross income includea 
only the gross income from sources within the United States, 
including ^e 

(1) Interest "on bonds, notes, or other interest-bearing obliga- 
tions of residents, corporate or otherwise, except interest on 
deposits in hanks, hanJcing associations and trust companies 
received hy foreign corporations not engaged in trade or husinessr 
within the United States or not having an office or place of business- 
therein; 

(2) Dividends from resident corporations; and including all 

(3) Amounts received (although paid imder a contract for 
the sale of goods or otherwise) representing profits on tho 
eftO Rufaoturo and diapooition of goodo within the Unit ed-S^atefr 

from the sale or disposition of goods within the United States- 
m^anufactured or produced hy foreign corporations without the 
United States, hut not including such amounts received hy foreign 
corporations not engaged in trade or business within the United 
States or not having an office or place of business therein. The 
profits attributable to the manufacture or production of goods by 

foreign corporations without the United States shall be determined 

by processes of allocation or apportionment under regulations to he 

prescribed hy the Commissioner with the approval of the Secretary. 

If the preceding amendments are adopted, corresponding changes 

should be made in section 221 (dealing with payment at source) and 

214 and 234 authorizing certain deductions to nonresident alien 

individuals and foreign corporations respectively. 

Section 213 (d). Compensation for personal service and gains from. 
^ sales or dealings in property. 

This paragraph includes in gross income all gains, profits, and in-- 
come derived by way of compensation for personal service and from 
sales and dealings in property whether real or personal, and makes 
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all such income taxable as income of the year in which received. It 
has been suggested that a special rale be provided to afford relief to 
taxpayers who receive in any one year an extraordinary amount of 
income representing an accumulation of saving or effort over a 
period of several prior years» 

In support of this suggestion it has been argued that compensation 
paid in a lump sum in one year for services rendered partly in that 
year and partly in prior years should not be subjected to, the high 
rates of surtax which apply if the income is regarded as income of a 
single taxable yes.r, but that a part of such income should be set 
aside and taxed separately according to a special method. It has 
been pointed out also that the realization in one year of gains from 
the sale of capital assets or long-time investments may similarly re- 
sult in tax out of all reasonable proportion to the tax which would 
have been paid if the gain were prorated over the entire period. As 
it is obviously undesirable to reopen and amend the returns of prior 
years for the purpose of prorating such income, those who have sup- 
ported the suggestion for the amendment of this section of the law 
favor the creation of a special method for computing the tax on all 
extraordinary income arising within, the taxable year. 

It has been suggested that these changes could be accomplished 
by an amendment in substantially the following form: ^ 

Amend section 213 by adding at the end thereof a new subdivision, 
as follows: 

(d) Income received after January 1, 1919, in any taxable year 
from compensation for personal service rendered during a period 
of three or more years j and profits derived from sales or dealings 
in property y whether real or personal, growing out of the ownership 
or use of or interest in such property, where such ownership or interest 
has existed for a period of three or more years, and amounts to not 
less than 60 per centum of the ordinary income of the taxpayer for 
the taxable year, shaU be deemed to be, for the purposes of this title, 
extraordinary income. 

Such extraordinary income shaU be deemed to be income of the 
first year in which it can be definitely determined, but the taxpayer 
Tnay at his option return it for purposes of taxation under this title 
separate and apart from his ordinary income for such year. In 
cases in which the taxpayer returns his extraordinary income sepa- 
rate and apart from his ordinary income, the extraordinary income 
shaU be taxed at the normal rate of the year in which the income is 
determined, plus an additional amount equivalent to 26 per centum 
of such income, 

AH deductions to which the taxpayer is entitled unless clearly and 
directly related to the extraordinary income shaU be taken against 
the ordinary income, but any excess of such deduction over ordiruiry 
income may be taken against the extraordinary income. 
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Section 213 (e). Beplacement fund. 

During the war, in the case of property requisitioned for war pur- 
poses by the Government and property lost or destroyed in whole or 
in part through war hazards, especially in the case of ships, it hap- 
pened that at the time of requisition or loss the market value of 
such ships was considerably increased over the cost or market value ' 
as of March 1, 1913, in cases in which the property was acquired prior 
to that date, and that in practically no case would the taxpayer have 
been willing to sell the property for its appraised value at the time 
of requisition or loss. 

To require the taxpayer to pay income and war profits and excess 
profits taxes upon the difference between the cost or market price on 
March 1, 1913, and the compensation received at the time ofrequisi- 
tion or loss would have been to take such a large proportion of the 
amount received for the vessel that, although the owner desired to 
replace the same, the taking of the tax by the Government would 
have made it impossible in practically every instance. 

In all cases where the owner desired to replace the vessel the depart- 
ment allowed him to create a replacement fimd and upon giving bond 
and security for the payment of the taxes assessable by the Govern- 
ment to defer payment of the taxes for -a reasonable period in order 
to replace the vessel, and it required a taxpayer to carry the new or 
restored property in its accounts at an amount not in excess of that 
at which the requisitioned, damaged, or destroyed property was 
carried, except and to the extent that such new or 'restored property 
had an increased productive capacity. 

Treasury Decision 2706 sets forth the replacement fund procedure 
adopted by the Treasury Department. 

It has been suggested that this procedure should be made appUcable 
to all cases of requisitioned property by the Government, or property 
lost or destroyed, in whole or in part, by fires, storms, shipwreck, or 
other casualties. 

It has been suggested that this could be accompUshed by an 
amendment in substantially the following form: 

Amend section 213 by adding at the end thereof a new subdivision 
as follows : 

(e) In the case of "property title to which has heen requisitioned 
by the Government, or property which has heen lost or destroyed, in 
whole or in part, hy fire, storm, shipwrecTc, or other casualty, the 
amouni received by the owner as compensation for the property in 
excess of the value of the property on March 1, 1913, or its cost, if 
acquired after that date, may be placed in a replacement fund for' 
the replacement in land of the lost or damaged property. In case 
a taxpayer establishes a replacement fund, the entire amount of the 
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compensation so received may be Jield in suchfu ndj and the account 
ing for gain or loss thereupon deferred for a reasonable period of 
time, to be determined by the Commissioner, with the approval of 
the Secretary. 

In such cases the taxpayer shall rruiTce application under oath to 
the CommisHoner for permission to establish such a replacement 
fund. The application shaXL state aU the fads reUvtirig to the trans- 
action and that the taxpayer wiU proceed immediately to replace or 
restore such property. 

The taxpayer shaU be required to furnish a bond with such 
security or surety as the commissioner, vnth the approval of tTu 
Secretary, shall require for an amount not less than the estimated 
income, war-prqfcts, and excess-profits taxes assessable by the 
United States upon the income so carried to the replacement fund. 
In lieu of such bond the taxpayer nuiy at his option deposit as 
security for such estimated amount of taxes, obligations of the 
United States, such obligations to be held in trust as such security 
in a bank or trust company designated by the Commissioner, vnth 
the approval of the Secretary. 

When the replacemerU or restoration is made, the new or restored 
property shall not be valued in the accounts of the taxpayer at an 
amount in excess of that at which the requisitioned, dama-ged, or 
destroyed property was carried, except and to the extent that such 
new or restored property has an increased productive capa^ty. 

Section 214 (a) (2) and section 234 (a) (2). Deductibility of interest 
paid on indebtedness incurred to purchase or carry obligations of 
the United States. 

These paragraphs, as now worded, permit taxpayers (individuals 
and corporations, respectively) to borrow money for the purpose of 
purchasing or carrying tax-free 3| per cent Victory notes and to 
deduct interest paid upon such borrowed money, although the 
interest received from such notes is exempt from all Federal, State, 
and local taxation except estate or inheritance taxes. 

It has been suggested that this departure from the principle that 
taxpayers, in computing taxable income, should not be permitted to 
deduct interest paid on indebtedness contracted to purchase or carry 
tax-free securities, is unwise and should not be continued and that the 
law should be amended so as to remove the exceptionally favorable 
status which has been accorded this particular issue of Government 
securities. 

It has been suggested that this change could be accomplished by 
amendments in substantially the following form: 

Strike out paragraph (2) of subdivision (a) of section 214 and 
insert in lieu thereof; 
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(2) All interest paid or accrued within the taxable year on its 

indebtedness, except on indebtedness incurred or continued to 

' purchase or cany obligations or securities (other than obligations 

of the United States isauod after September 31, 1017 the income 

from which is subject, to graduated additional income taxes, commonly 

knovm as surtaxes and excess-profits and war-profits taxes), the 

interest upon which is wholly exempt from taxation imder this 

title as income to the taxpayer, or, in the case of a nonresident 

alien individual, the proportion of such interest which the 

amount of his gross income from sources within the United 

States bears to the amount of his gross income from all sources 

within and without the United States. 

Strike out paragraph (2) of subdivision (a) of section 234 and 

insert in lieu thereof: 

(2) All interest paid or accrued within the taxable year on its 
indebtedness, except on indebtedness incurred or continued to 
purchase or carry obligations or securities (other than obligatjions 
of the United States ioouod after September 21, 1017 the income 
from which is subject to graduated additional income taxes, com- 
monly known as surtaxes and excess-profits and war-profits taxes), 
the interest upon which is whoUy exempt from taxation under 
this title as income to the taxpayer, or, in the case of a foreign 
corporation, the proportion of such interest which the amount 
of its gross income from sources within the United States bears 
to the amount of its gross income from all sources within and 
without the United States; 

Section 216. Personal credits of a taxpayer whose status changesL 
during the year. 

This section of the law does not specify whether the credits thereup 
allowed are to be taken according to the status of the taxpayer at- 
the beginning or at the end of the taxable year or on the basis of" 
prorating the credits allowable under two or more statuses during the- 
time within the taxable year throughout which each status continued^ 

It has been suggested that these credits are not sufficient in amountD 
to justify the -inconvenience of prorating and that the ruling of the 
department that the status of the taxpayer at the close of the taxable 
year is controlling should be confirmed by legislation. 

*It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend section 216 by ad ding a new subdivision at the end thereof 
as follows: 

(f) The credits allowed by subdivisions (c), {d), and («) of this 
section shall be determined by the status of the taxpayer on the last 
day of the period for which the return of income is rrvade, hut in 
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the case of an individual who dies during the taxable year, such 
credits shall he determined hy hik status at the time of his death, 
and in such case full credits shall be allowed to the surviving spouse, 
if any, according to his or her status at the close of the period yor 
which such survivor melees return of income. 

Section 216 (a), section 234 (a) (6), and section 325 (a). Credit or 
deduction allowed for dividends received from foreign corporations 
the net income of which is in part subject to income tax. 

Under the wording of these sections a taxpayer who receives a 
dividend from a corporation who receives no income from sources 
within the United States must pay full normal or corporation tax 
upon such dividend, but if any portion — however small — of the in- 
come of the foreign corporation is derived from sources within the 
United States the entire dividend is an allowable credit to the indi- 
vidual who receives the dividend. 

It has been si^ggested that imder this condition of the law a for- 
eign corporation has only to make such arrangements as will result 
in securing a small amoimt of income from 'sources within the United 
States in order to exempt from income tax all dividends paid to 
American stockholders, and that the law should be amended so that 
this credit to the American stockholder shall be limited to that pro- 
portion of the dividend which the net income of the foreign corpora- 
tion subject to income tax bears to its entire taxable income. 

It is further urged in support of this suggestion that the taxability 
of the dividend has important reactions upon the invested capital of 
any American stockholder subject to profits tax because of the fact 
that stock of a foreign corporation is an admissible asset if the divi- 
dend be in any part subject to tax, whereas it is an inadmissible 
asset if the dividend is exempt. 

It has been suggested that these changes could be accomplished by 
an amendment in substantially the following form: 

(1) That subdivision (a) of section 216 be amended by striking 
out the semicolon and substituting therefor a colon and the 
foUowingy 

Provided, That in the case of dividends received from a foreign 
corporation there shall be credited under this subdivision only tJiut 
proportion of such dividends which the net income of such foreign 
corporation subject to income tax under this act for the year ending 
prior to the beginning of the taxable year in which such dividends 
were declared (or so much of such years as the corporation was in 
existence) bears to its entire taxable income for the same year as com- 
puted for purposes of income tax under this act; 
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(2) That paragraph (6) of subdivision (a) of section 234 be amended 
by striking out the semicolon and substituting therefor a colon and 
the following: 

Provided J That in the case of dividends received from a foreign 
corporation there shall he deducted a proportion thereof computed 
in the manner prescribed in subdivision (a) of section 216; 

(3) That the definition of ''inadmissible assets" in section 325 be 
amended by striking out the semicolon at the end thereof and adding 
a colon and the following: 

Provided, That in the case of capital invested in stocTc of a 
foreign corporation a part thereof shall he deemed inadmissible 
assets equal to the part of the dividends deductible under the pro- 
vision^s of paragraph 6 of subdivision (a) of section 234; 

Section 226. Beturns when acconnting period changes. 

Section 226 provides for returns of income for fractional parts of 
years in cases in which there^ is a change from fiscal year to calendar 
year, calendar year to fiscal year, or one fiscal year to another, and in 
cases of the first income tax returns of taxpayers. By section 239 
the provisions of this section are made applicable to corporations. 
Section 226 provides for a corresponding reduction of credits in the 
case of individuals and section 239 in the case of corporations. Pro- 
visions for reduction of war and excess-profits credits are contained 
in sections 305 and 311. Section 326 contains a proT ision with respect 
to invested capital which effects a proper adjustment of the rates of 
profits taxes in cases of fractional parts of years. There is, however, 
no provision in the case of individuals, which adjusts the rates of sur- 
taxes in cases of fractional parts of years. 

It has been suggested that provision should also be made for the 
adjustment of the rates of surtaxes in the cases of individuals making 
return for fractional p^rts of years. 

It is urged in support of this suggestion that an individual who 
makes a return for a fractional part of a year secures a lower rate of 
surtax than would be applied to him if he made return for an entire 
year. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form : 

Amend section 226 by adding at the end thereof a new paragraph 
as follows: 

In the case of a return for a fractional part of a year the surtax 
shall be such part of a surtax computed upon an amount twelve times 
the average monthly income for the fractional part of the year in- 
cluded in the return as the number of months in such period is of 
twelve months. 
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Section 233. For suggestions relating to this section see suggestions 
under section 213. 

Section 234. For suggestions relating to this section, see suggestions 
under sections 214 and 216. 

Section 234 (a) (3). Taxes paid by obligors of tax-free covenant 
bonds deductible as interest. 

The Treasury Department in article 31, regulations 45, in defining 
what shall be included in gross income, requires that the amoimt of 
income tax paid for a bondholder by an obligor pursuant to a tax-free 
covenant in its bonds is in the nature of additional interest paid the 
bondholder and must be included in his gross income. 

Inasmuch as the corporation is prohibited by statute from deduct- 
ing the amoun|;S so paid on tax-free covenant bonds and the recipient 
of the interest is required to take up the amount so paid as additional 
income, it is suggested that the proviso in para^aph 3 of subdivision 
(a) of section 234 should be amended to permit the corporation to 
deduct the amounts paid on account of its tax-free covenant bonds 
as interest paid. The corporation not being entitled to deduct these 
amounts pays income, war-profits, and excess-profits taxes on such 
amounts, and the individual is required to take them up and pay 
both normal and additional taxes. In this way it is suggested that 
the Government is receiving the normal tax twice on the same item 
of income. 

It has been suggested that this change can be accomplished by an 
amendment in substantially the following form: 

Amend paragraph 3 of subdivision (a) of section 234 by striking out 
the semicolon at the end thereof and inserting a comma and the fol- 
lowing: ^^hut such tax may he deducted hy the obligor as interest;*^ 

Section 250 (d). Limitation upon the reexamination and amendment 
of income tax-returns. 

This section of the law has been held by the department to impose 
a five-year limitation upon the assessment or reopening of income 
taxes, and upon the beginning of any suit or proceeding for the collec- 
tion of any income tax, only to taxes due under the revenue act of 
1918 and not to taxes due under prior income tax laws. 

It has been suggested that it would be expedient to extend this 
limitation to taxes due xmder aU income tax laws which have been 
imposed, except in the case of false or fraudident returns, as 
now provided with respect to the taxes due xmder the revenue act 
of 1918. 
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It has been suggested that this change could be accomphshed by 
an amendment in substantially the following form: 
Strike out subdivision (d) of section 250 and insert in lieu thereof : 

(d) Except in the case of false or fraudulent returns with 
intent to evade the tax, the amount of tax due under any return 
under this or prior acts shall be determined and assessed by the Com- 
missioner within five years after the return was due or was made, 
and no suit or proceeding for the collection of any tax shall be 
begun after the expiration of five years after the date when the 
return was due or was made. In the case of such false or fraudu- 
lent returns, the amount of tax due may be determined at any 
time after the return is filed, and the tax may be collected at any 
time after it becomes due. 

Section 250 (e). Interest payment rate of one-half per cent per month 

and abatement of 5 per cent penalty in the case of bona fide clainus 

for abatement made applicable to claims still pending nnder prior 

acts. 

There are a few income tax cases of bona fide claims for abatement 
still pending under prior acts, i 

It has been suggested that the more liberal rule adopted in the 
revenue act of 1918 should apply in such cases. 

This rule provides that with respect to any amount of income tax 
which is the subject of a bona fide claim for abatement the 5 per cent 
penalty shall not attach and the interest from the time the amount 
was due until the claim is decided shall be at the rate of one-half of 1 
per cent per month. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Strike out the first paragraph of subdivision (e) of section 250 and 
insert the following: 

(e) If any income tax under this or prior acts remains unpaid 
after the date when it is due, and for ten days after notice and 
demand by the collector, then, except in the case of estates of 
insane, deceased, or insolvent persons, there shall be added as 
part of the tax the sum of 5 per centum on the amount due but 
unpaid, plus interest at the rate of 1 per centum per month upon 
such amount from the time it became due: Provided, That as to 
any such amount which is the subject of a bona fide claim for 
abatement such sum of 5 per centum shall not be added and the 
interest from the time the amount was due until the claim is 
decided shall be at the rate of one-half of 1 per centum per 
month. 



TITLE ni— WAR.PROFITS AND EXCESS-PROFITS TAX. 

Section 302. Adjustment of the limitation provided by this section 
in the case of returns covering^ less than twelve months. 

Doubt exists whether, in the application of section 302, the limits 
or brackets of $3,000 and $20,000, respectively, should be reduced 
when the taxpayer makes return for less than one year. If such 
reduction be not made, a discriminatory advantage is conferred on 
the taxpayer who makes return for less than 12 months. In order 
to set this doubt at rest it has been suggested that there be inserted 
in section 302 a specific statement to the effect that if the return is 
made for less than 12- months, the limiting amounts of $3,000 and 
$20,000 as used in this section shall be correspondingly or propor- 
tionately reduced. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend section 302 by adding a new paragraph at the end thereof, 
as follows: 

In cases in wJiich a return is made for less than a twelve'W/)nth 
periody the limiting amounts of $3,000 and $20,000 as used in this 
section shall he reduced to an amount equal to the same number of 
twelfths of such limiting amounts a^ the number of calendar months 
for which the return is made. 

Section 325. For suggestions relating to this section, see snggestions 
under section 216. 

Section 326 (a) (3). Federal income and excess profits taxes in com- 
putation of invested capital. 

This section of the law provides that in computing invested capital 
there may be included therein the '^paid in or earned surplus and 
imdivided profits; not including surplus and undivided profits earned 
during the year.'' The interpretation placed upon the statute by 
the Treasury Department is that for the purpose of computing 
invested capital. Federal income and war profits and excess profits 
taxes are deemed to have been paid out of the net income of the 
taxable year for which they are levied, and that amounts payable 
on account of such taxes for the preceding year may be included in 
the computation of invested capital only until such taxes become 
due and payable. 
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It has been suggested that this interpretation of the Treasury 
Department should be included in the law in order to remove ail 
doubt as to the legislative intent. 

It has been suggested that this change can be accomplished by an 
amendment in substantially the following form: 

Amend paragraph (3) of subdivision (a) of section 326 by striking 
out the semicolon and inserting a colon and the following: 

Provided, TTuU amounts payable on account of income and war 
profits and excess profits taxes for the preceding year may he included 
in computing surplus and undivided profits only for the proportion- 
ate part of the year represented by the period of time between the 
. close of such preceding year and the date or dates upon which such 
taxes become due and payable; 



TITLE IV— ESTATE TAX. 

Section 402 (c). Transfer of property in contemplation of deatb. 

This paragraph of the law provides for the inclusion in the gross 
estate of a decedent of the value of property of which he has made 
transfer *'in contemplation of death.'' 

It has been suggested that this part of the law should be amended 
in the following three ways: 

1. By defining the words ''contemplation of death'' in the mfitnner 
in which these words are defined in the California statute. The 
California statute reads as follows: 

The words "contemplation of death/* as used in this act, shall be taken to include 
that expectancy of death which actuates the mind of a person on the execution of his 
will, and in nowise shall said words be limited and restricted to that expectancy of 
death which actuates the mind of a person making a gift caiisa mortis; and it is hereby 
declared to be the intent and purpose of this act to tax any and all transfers which 
are made in lieu of or to avoid the passing of property transferred by testator or intes- 
tate laws. (Stats, of Gal. 1913, chap. 595, sec. 1, subd. (f).) 

Nevada has a similar statute (Stats, of Nov., 1913, chap. 266, sec. 
30). 

2. To extend the present prima facie presumption of taxp,bility so 
as to include transfers made within six years of the decedent's death. 

Wisconsin has a statute of this kind. It reads as follows: 

A tax shall be, and is hereby, imposed upon any transfer of property, real, personal . 
or mixed, or any interest therein, or income therefrom in trust or otherwise, to any 
person, association, or corporation, within the State. * * ♦ 

When the transfer is of property made by a resident or by a nonresident when such 
nonresident's property is within this State, or within its jurisdiction, by deed, grant, 
bargain, sale or gift, made in contemplation of the death of the grantor, vendor or 
donor, or intended to take effect in possession or etijoyment at or after such death. 
Every transfer by deed, grant, bargain, sale or gift, made within six years prior to the 
death of the grantor, vendor or donor, of a material part of his estate, or in the nature 
of a final disposition or distribution thereof, and without an adequate valuable con- 
sideration, shall be construed to have been made in contemplation of death within 
the meaning of this section. (Stats, of Wis., chap. 48b, sec. 1087.) 

3. To make absolute the presumption that any transfer has been 
made in contemplation of death if the conveyance was made within 
two years of death. 

Indiana has a statute of this kind. It reads as follows: 

Provided, That any conveyance, gift, or transfer made within two years of the 
death of any decedent, without consideration, save and except love and affection, 
shall be conclusively presiuned to have been made in contemplation of death. 
(Burns's Ann. Ind. Stats., sec. 10143a, subd. 4.) 

24 
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It has been suggested that these changes could be accomplished by 
an amendment in substantially the following form: 

Strike out subdivision (c) of section 402 and insert: 

(c) To the extent of any interest therein of which the dece- 
dent has at any time made a transf er^ or with respect to which he 
has at any tune created a trust, in contemplation of or intended 
to take effect in possession or enjoyment at or after his death 
(whether such transfer or trust is made or created before or after 
the passage of this Act), except in case of a bona fide sale for a 
fan- consideration m money or money's worth. Any tranof or 
of ft material part of hio property in t he-H€fct«fe-ef a fiBftl'-difl- 
poQition OP diotpibution thereof, made by the dc eede nt within 
two yoaro ppiop to hio death without ouch a con ei dcration, 
ohall, unlcQQ oho¥m to the co n trary, be deemed to have boon 
made in contemplation of death within the meaning of thio 
title; 

The words '^ contemphMon of death j^' as used in this section, 
shall he tahen to include that expectancy of death which actuates the 
mind of a person on the execution of his wiU, ajid in nowise shall 
such words he limited and restricted to that expectancy of death 
which a^uaies the mind of a person making a gift causa Tnortis; 
and it is herehy declared to he the intent and purpose of this tiUe 
to tax any and aU transfers which are made in lieu of or to avoid the 
passing of property transferred hy testate or intestate laws. Any 
transfer of a material part of his propirty in the nature of a final 
disposition or distrihution thereof, made hy the decedent within six 
years prior to his death, except in the case of a honafide sale for a 
fair consideration in money or money^s worth, shaU, unless shown 
to the contrary, he deemed to have heen made in contemplation of 
death within the meaning of this title. Any transfer made within 
two years of the dealh of any decedent without consideration, sa/ve 
and except love and affection, shall he conclusively presy,med to 
have heen made in contemplation of death; 

14d707— 19 4 



TITLE VI— TAX ON BEVERAGES. 

Section 600. Distilled spirits withdrawn tor nonbeverage purposes 
and diverted to beverage nses* 

It has been suggested that this section of the law be amended 'so 
as to provide specifically that in cases in which distilled spirits are 
withdrawn and tax paid for nonbeverage uses and diverted to bev- 
erage uses an additional tax of $4.20 (the difference between the 
beverage and the nonbeverage rate) shall be imposed upon such 
spirits. 

It is behoved that flavoring extracts, patent and proprietary medi- 
cines, antiseptic solutions, cosmetics and toilet articles, and many 
similar preparations have been sold in large quantities in prohibition 
territory to .be used as beverages. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend subdivision (a) of section 600 by striking out the period 
at the end thereof and inserting a colon and the following: 

' Provided J That an additional tax of $4,Z0 on each froof gaUonf 
and a proportionate tax at a like rate on all fractional parts of such 
proof gdUon, shall he levied and collected on all distilled spirits 
withdrawn and tax paid at $2.20 per proof gallon for use for non- 
beverage purposes, and which are shown to have been sold or used 
(i) for beverage purposes J or (2) in violation of any regulations 
governing the sale and use of nonbeverage spirits prescribed by the 
Commissioner J with the approval of the Secretary, or which are 
shown to have been used in the m/inufacture of any article used or 
intended to be used for beverage purposes, containing one-half of 1 
per centum or mx)re of alcohol by volume. 

Section 600. One hundred thousand dollars limit proposed in the case 
of distillery warehouse bonds. 

« 

It has been suggested that distillery warehousing bonds prescribed 
in*section 3293 of the Revised Statutes, as amended, shoidd be Umited 
in amoimt to not in excess of $100,000, on the grounds that the rates 
of tax on distilled spirits having been greatly increased the distillers 
have diflBicidty in inducing siu'ety companies to obligate themselves 
on such bonds, and that it is improbable that any distiller will here- 
after be in position to fraudulently remove a sufficient quantity of 
spirits from any warehouse to exceed the seciu'ity afforded to the 
Government by a bond in the simx of $100,000. 

It has been suggested that this change coidd be accomplished by 
an amendment in substantially the following form: 
26 
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Amend section 600 by adding at the end thereof a new subdivision, 
as follows t 

(d) DistiUery vxirehousing bonds prescribed in section 3293 of the 
Revised Statutes^ as amended, conditioned for the payment of tax 
on the spirits entered into the distillery vxireJumse, shaU be in a 
penal sv/m not less than the amount of the tax on such distiUed 
spirits, but in no case wiU any new warehousing bond be required 
in a penal sum, in excess of 9100,000, 

m 

Section 620. Disposition of violations of wine tax provisions by the 
assertion of tax and penalty in lien of prosecntion. 

It has been suggested that this section of the law be amended so 
as to leave no doubt as to the power of the Ck)mmissioner of Internal 
Revenue to assess the tax and 200 per cent penalty before conviction 
has been had in court in cases of wiUful evasion, as is similarly pro- 
vided in section 23 of the Revenue Act of 1914, in section 1004 of the. 
Revenue Act of 1917, and in section 605 of the Revenue Act of 1918. 
It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 
Strike out section 620 and insert: 

"Sec. 620. That whoever evades or attempts to evade any 
tax imposed by sections 611 to 615, both inclusive, or any 
requirement of sections 610 to 621, both inclusive, or regulation 
issued pursuant thereto, or whoever, otherwise than as provided 
in such sections, recovers or attempts to recover any spirits 
from domestic or imported wine, or whoever rectifies, mixes, 
or compounds with distilled spirits any domestic wines, other 
than in the manufacture of liqueurs, cordials, or similar com- 
pounds, shal l, on conviction, bo punished for each auoh offense 
by a fine of not cxoooding i>6,000, or imprisonment for not 
more than five years, or both, and in addi t ion thereto by a 
penalty of double the tax evaded, or attempted to be evaded, 
to bo assessed and colleotcd in the same manner ao taxes are 
aaseoaed and collected, be liable to a penalty of double the tax 
evaded, or attempted to be evaded, together with the tax, to be assessed 
and collected in the same manner as taxes are assessed and col- 
lected, and in addition thereto shall, on conviction, be punished for 
each such offense by a fine of not exceeding $5,000, or imprisonment 
for not more than five years, or both, and all wines, spirits, liqueurs, 
cordials, or similar compounds as to which such violation occurs 
shall be forfeited to the United States. But the provisions of 
this section and the provisions of section 3244 of the Revised 
Statutes, as amended, relating to rectification, or other internal- 
revenue laws of the United States, shall not be held to apply to 
or prohibit the mixing or blending of wines subject to tax under 
the provisions of sections 611 to 615, both inclusive, with each 
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other or with other wines for the sole purpose of perfecting such 
wines according to commercial standards: Provided j That noth- 
ing herein contained shall be construed as prohibiting the use 
of tax-paid grain or other ethyl alcohol in the fortification of 
sweet wines as defined in section 610 of this Act and section 43 
of the act entitled ^An Act to reduce the revenue and equalize 
duties on imports, and for other purposes/ approved October 1, 

1890, as amended by this Act." 

• 

Section 628. Exemption from tax of the amount paid for containers 
of taxable beverages. 

This section imposes a tax on certain beverages which is neces- 
sarily imposed on the selling price, including the price of the con- 
tainer. In cases in which the containers are returned to the manu- 
facturer by the purchaser and refund made by the manufacturer to 
the purchaser the department allows a refund of the tax paid on 
this portion of the selling price. 

Tt has been suggested that the law be amended to specifically 
exempt from tax the selling price of the container provided the selling 
price of the container is billed to the purchaser separately from the 
price of the beverage. 

It has been suggested that this change could' be accomplished by 
an amendment in substantially the foDowing form: 

Add a new paragraph at the end of section 628 as follows: 

(c) In the case of any beverage specified in this section, if the 
beverage is sold under an agreement by which the manufacturer is 
to refund the purchaser a specified amount upon the return of the 
ccontainer, the tax shall be computed upon the selling price of the 
beverage if the selling price of the beverage and container are hilled 
to the purchaser separately. In such ca^es the selling price of the 
container shall not be billed at an amount in excess of the refund 
to be allowed on the return of the container. 

Section 630. Taxability and nontaxability of articles of food or 
drink defined. The terms ^'other similar place of bnsiness," ''in 
or in proximity to the place of business/' and ''aAionnt paid'* de- 
fined. Proprietors of soda fountains, ice cream parlors, and other 
similar places of business required to furnish purchaser a ticket 
indicating amount paid and tax separately. 

This section imposes a tax on the amount paid to any person con- 
ducting a soda foimtain, ice-cream parlor, or other similar place of 
business for soft drinks, ice cream, and similar articles. 

In the administration of section 630 it has been necessary for the 
Treasury Department to define taxable and nontaxable articles 
under this section, and the terms '^ other similar place of business,' ' 
'*|n or in proximity to the place of business,'' and ''amount paid." 
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It has been suggested that m the interest of certainty these defi- 
nitions as indicated in the suggested amendment should be incorpo- 
rated in the Revenue Act of 1918. 

It has been suggested that this tax would be paid more willingly 
if means were provided for the certain collection of the tax by the 
Government and that to this end proprietors of soda fountains and 
other similar places of business should be required to furnish the 
purchaser a ticket indicating the amount paid and the tax sepa- 
rately, and that these tickets be serially numbered. 

It has been suggested that these changes could be accomplished by 
amendments in substantially the following form: 

Amend section 630 by adding the following six new paragraphs at 
the end thereof: 

The term ^^ similar articles of food or dririk^^ — 

(a) Includes such articles as orangeade, lemonade, pineapple 
juice, coca^cola, root beer,' moxie, phosphates, fruit and flavoring 
sirups compounded or mixed with plain or carbonated water, milk 
shakes in any form, cream and egg shakes, ice cream sandwiches, 
and ice cream cones; but 

(b) Does not include such articles a^s beef tea, coffee, tea, butter- 
'milk, milk, T^t chocolate or cocoa, clam broth, dam bisque, tomato 

bouiUon, bromo seltzer, citrate of magnesia, rochelle salts, seidlitz 
powders, bicarbonate of soda, castor oil, epsom salts, and essence of 
pepsin; 

The term '^ other similar place of business^' shall be deemed to refer 
pri/rrvarUy to the character of the business transacted rather than to 
any physical resemblance to the place where the business is done; 

The container used to convey any article taxable under this section 
shall be the primary test in determining whether or not the article is 
to be consumed ^^in or in proximity to the place of business^'; 

Sales of articles taxable under this section shall not be subject to 
tax when made in the regular course of business at a hotel, restaurant, 
cafeteria, lunch room, or club house, unless such articles are sold 
separate and apart from meals. Ice cream sold with any substan- 
tial article of food at such places shall not be subject to tax. All 
sales of such articles at a soda fountain or in an ice cream parlor 
shall be subject to tax even though sold as a part of a meal. 

The term '^amount paid^' as used in this section means the entire 
arrvount paid by the purchaser and not the amount paid for each 
separate article of food or drink. 

Every person conducting a soda fountain, ice cream parlor, or 
other similar place of business shall provide serially numbered 
tickets to evidence separately the amount and tax paid for articles 
Uable to tax under this section. The Commissioner, with the 
approval of the Secretary, is hereby authorized to make all necessary 
regulations to carry into effect the provisions of this paragraph. 
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TITLE Vn— TAX ON CIGARS, TOBACCO, AND MANU- 
FACTURES THEREOF. 

Section 704. Dealers in leaf tobacco. 

The following five suggestions for changes in this section have been 
made: 

1. That the issue by collectors and the posting by dealers in leaf 
tobacco of certificates setting forth the place of business and the 
dealers' places of storage shall be made under such rules and regula- 
tions as the Commissioner of Internal Revenue shall prescribe, 
instead of in the manner now prescribed by this section of the law. 

2. That the time for filing inventories be changed from January to 
July, as generally desired by the tobacco trade. 

3. That a dealer in leaf tobacco be permitted to ship to another 
dealer in the same commodity in order to recognize the trade 
practices. 

4. That the maximum penalty for violations of this sectioi} be 
increased from $500 to $5,000 to make this section of the law agree 
with the penalty prescribed by section 3360 of the Revised Statutes 
before amendment by section 704 of the revenue act of 1918. 

5. That the definition of '* dealer in leaf tobacco'' be extended to 
include every person operating a tobacco storage warehouse, rehan- 
dling plant, or stemmery, and every exporter of leaf tobacco. 

It has been suggested that these changes could be accomplished by 

amendments in substantially the following form: 

Strike out the last paragraph of subdivision (a) of section 704 and 

insert: 

Every such dealer shall be assigned a number by the collector 
of the district, which number shall appear in every inventory, 
invoice and report rendered by the dealer, who shall aloo obtain 
oortifioatoa from the collector of the district setting forth th e 
place whore his busincoo io carried on a a d the placco dcoignatcd 
by the dealer as the plaoco of storage of his tobacco, which oor 
tifioates shall be posted conopicuouoly within the dealer ^s rcg 
ioterod place of business, and within each designated pjaeo of 
storage and certificates setting forth the dealer's registered place of 
business and the place where tobacco is stored by him shall be issued 
by the collector of the district and shall be posted or Jcept by each 
dealer under such rules and regulations as the Commissioner shall 
prescribe. 
30 
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Strike out the first paragraph of subdivision (b) of section 704 and 
insert: 

(b) Every dealer in leaf tobacco shall make and deliver to the 
collector of the district a true inventory of the quantity of the 
different kinds of tobacco held or owned, and where stored by 
him, on the first day of January July of each year, or at the time 
of commencing and at the time of concluding business, if before 
or after the first day of January July, such inventory to be made 
under oath and rendered in such form as may be prescribed by 
the Commissioner. 

Strike out the first paragraph of subdivision (c) of section 704 and 
insert: 

(c) Sales or shipments of leaf tobacco by a dealer in leaf 
tobacco shall be in quantities of not less than a hogshead, tierce, 
case, or bale, except loose leaf tobacco comprising the breaks on 
warehouse floors, and except to a duly registered manufacturer 
of cigars for use in his own manufactory exclusively, or to another 
dealer in leaf tobacco . 

^Strike out paragraph (3) of subdivision (e) of section 704 and 
insert: 

(3) Who fraudulently omits to account for tobacco purchased, 
received, sold or shipped; shall be fined not less than $100 or 
more than f^OO $5,000, or imprisoned not more than one year, or 
both. 
Strike out subdivision (f) of section 704 and insert: 

(f) For the purposes of this section a farmer or grower of 
tobacco shall not be regarded as a dealer in leaf tobacco in respect 
to the leaf tobacco produced by him, hut every person operating a 
tobacco storage warehouse, rehandling plant, or stemmery and every 
exporter of leaf tobacco shall be regarded as a dealer in leaf tobacco. 



TITLE Vra— TAX ON ADMISSIONS AND DUES. 

Section 800. Admissions by season ticket or subscription. 

It has been suggested that the law should be amended to provide 
that the established price for a season ticket or subscription shall be 
deemed not to be an admission at reduced rates. 

It has been suggested that this change could be accomplished by 
an amendment as follows : 

Amend paragraph (2) of subdivision (a) of section 800, by adding 
at the end thereof after the word "admitted'' a colon and the follow- 
ing: 

Provided. That the established price for single admissions hy 
season ticket or subscription shaU not be deemed to be a reduced rate 
within the meaning of this subdivision 
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TITLE IX— EXCISE TAXES. 

Section 900 (3) . Tax on tires, inner tnbes, antomobile parts and 
accessories. 

This subdivision provides a tax on tires, inner tubes and auto- 
mobile parts and accessories sold or leased by manufacturers, pro- 
ducers or importers. 

It has been suggested that manufacturers of automobiles should 
be declared by law to be manufacturers of tires, inner tubes, parts 
and accessories which are purchased and resold by them, because 
it is impracticable to keep s^arate records of the parts and acces- 
sories which are actually manufactured and which are purchased 
from other manufacturers. 

It has been suggested that this change could be accomplished 
by an amendment in substantially the following form: 
Strike out subdivision (3) of section 900 and insert: 

(3) Tires, inner tubes, parts, or accessories, for any of the 
artioloa onumoratod in subdivision (1) or (2), for automobile 
trucks, automoiile wagons, other autoimbiles, or motor cycles, 
sold to any person other than a manufacturer or producer of 
any of the artioloo onumoratod in subdivision (1) or (3), auto- 
mobile trucJcs, automobile wagons, other automobiles, or motor 
cycles, 5 per centum. In the case of aU sales of tires, inner tubes, 
parts or accessories by a TMinufacturer or producer of automobile 
tpucTcs, automobile waggons, other automobiles, motor cycles, tires, 
inner tubes, parts or accessories {other than to another manufac- 
turer or producer) such mxinufadurer or producer shall be deemed 
the manufacturer or producer thereof; 

Section 900 (7). Cameras and lenses. 

This paragraph imposes an excise tax of 10 per cent on the price 
for which cameras weighing not more than 100 pounds are sold or 
leased by manufacturers, producers, or importers. 

It has been suggested that this tax should be extended to lenses 
sold separately; and that this change could be accomplished by an 
amendment in substantially the following form: 
Strike out sifbdivision (7) of section 900 and insert: 

Cameras, weighing not more than 100 pounds, and lenses, 10 
per centum; 
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Section 900 (9). Tax on candy. 

This subdivision imposes a tax on candy sold by the manufacturer, 
producer, or importer. 

It has been suggested that the term ''candy" should be defined. 
The following definition of the term '' candy '^ is suggested: 
Strike out subdivision (9) and insert: 

Candy, 5 per centum. Candy within the meaning of this sub- 
division — 

(a) Includes chocolate creams, bonbons, gum drops, jeUy drops, 
jeUy beans, imperials, caramels, stick candy, lozenges, taffies, 
candy kisses, wafers, fudges or Italian creams, nougats, peanut 
brittle, sugared almonds, chocolate covered fruits and nuts, glace 
or candied fruits and nuts not specified in paragraph (6) of this 
subdivision, pop com and other cereals or cereal products not speci- 
fied in para^aph (6) of this subdivision, mixed with or covered 
with molasses, sugar or other sweetening a^ent, hard candies, plain 
and chocolate covered marshmaUows, sweetened licorice not taxed 
as cough drops under section 907, sweet chocolate and sweet milk 
chocolate whether plain or mixed with fruit or nuts; and aU similar 
articles however designated; but 

(b) Does not include cereal breakfast foods, cake, and pastries, 
bitter chocolate which needs the addition of su^ar before it becomes 
plecLsing to the ta^ste, nor glace or candied fruits purchased for and 
used in the manufacture of food products, such as ice cream, cakes, 
and pastries; 

Section 900 (19). Tax on articles made of fnr. 

This subdivision imposes a tax on articles made of fur on the hide 
or pelt. * 

It has been suggested that the interpretation of the Treasury 
Department contained in article 31, of regulations 47, should be 
confirmed by legislation. This article reads as follows: 

''Raw, dressed, and dyed skins are not subject to the tax when 
sold to a manufacturer for use in the manufacture of fur articles. 
Such skins, however, are subject to the tax when sold to a consumer. 
* * * Tiie 'component material of chief value' of any article is 
that component material which is not exceeded in value by any 
other single component material.'^ 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 
Strike out subdivision (19) of section 900 and insert: 

(19) Articles made of fur on the hide or pelt, or of which any 
such fur is the component material of chief value, 10 per centum. 
Raw, dressed, and dyed skins shall not be subject to the tax when 
sold to a manufacturer for use in the manufacture of fur articles, 
but such skins shall be subject to the tax when sold to any other 
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person. The ''component material of chief value" of any article 
means that component mxiterial which is not exceeded in value hy 
any other single component material; 

Section 900. Manufacturer who customarily sells both at wholesale 
and. retail. 
The paragraph next to the last paragraph of this section pro\fldes: 

If any manufacturer, producer, or importer of any of the articles enumerated in this 
section customarily sells such articles both at wholesale and at retail, the tax in the 
case of any article sold by him at retail shall be computed on the price for which like 
articles are sold by him at wholesale. 

It has been suggested that this paragraph works a hardship on 
small manufacturers who are able only to engage in retail business 
and that an injustice is done to a greater number of taxpayers 
through the operation of this provision than would be the case if' 
every taxpayer under this section were required to pay tax on the 
basis of the selling price in the case of every transaction, and that, 
therefore, this paragraph should be repealed. 

This change could be accomplished by an amendment in substan- 
tially the following form: 

Strike out the next to the last paragraph of section 900 which reads 
as follows: 

If any manufaoturor, producer, or importer of any of the 
artioloa ■ enumerated in this ocotion customarily qcIIq such 
artioloQ both at wholesale an{i at retail, the tax in the caoo of 
any article sold by him at retail shall be co m puted on the price 
'for which like articles are sold by him at wholcQale. 

Section 902. Scnlptnre, paintings, statuary, art porcelains, and 
bronzes. 

Articles on which tax is imposed by this section have been defined 
by the Treasury Department and it has been suggested that these 
definitions should be reviewed by Congress and incorporated, with 
whatever revision may be deemed necessary, in the law. 

It has been suggested that these articles should be taxed only in 
the case of sales for consumption or use and that the exemption pro- 
vided in this section for the benefit of educational institutions should 
be extended to all corporations organized and operated exclusively 
for religious, charitable, scientific, or educational purposes, provided 
no part of the net income of such corporations inures to the benefit of 
any private stockholder or individual. 

It has been suggested that these changes could be accomplished 
by an amendment in substantially the following form : 

Strike out section 902 and insert: 

Sec. 902. That there shall be levied, assessed, collected, and 
paid upon sculpture, paintings, statuary, art porcelains, and 
bronzeSj sold by any person other than the artist/or consumption 
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or usCf a tax equivalent to 10 per centum of the price for which 
SO sold. This section shall not apply to the sale of any such 
article to an educational inotitution of a public art museum or 
a corporation organized and operated exclusively for religious, 
cJiaritahle, scientific, or educational purposes, no part of tJie net 
^earnings of which inures to the benefit of any private stockholder or 
individual. 

The term '^ sculpture*^ as used in this section means any produc- 
tion, such OS statues, statuettes, figures, figurine, groups, husts, 
haut or has reliejs, plagues, pedestals, va^es, flower howls or holders, 
umhreUa stands, jardinieres, hracJcets, fountains, sundials, hooJc 
ends, paper weights, cabinet pieces or curios, an3t the numerous 
articles included within the term bric-a^-brac {whether antique or 
modern, and whether original, replica, copy, or reproduction) which 
is cut or carved by hand jrom marble^ stone, alabaster, agate, 
crystal, jade, lapis lazuli, or other semiprecious stone, terra cotta, 
ivory, bone, wood, clay, wax, metal, or any other substance, and 
which is oj such a character that the use to which under general 
custom or ordinary usage it should be put {irrespective of the use 
to which the purchaser intends to put it), is entirely or principally 
an ornamental or decorative one as distinguished jrom a useful or 
utilitarian one. 

The term ^* sculpture' ' does not include (a) such articles as are in 
the nature oj material, worJc, or labor furnished in connection with 
the erection or construction of a building and which form an integral 
part thereoj, or {b) cut glassware or engravinas on metal, wood, 
sheU, stone, or other substance, or (c) jumiture, altars, eandle- 
sticlcs, chandeliers, railings, gates, doors, or other articles designed 
primarily jor a usejul purpose. 

The term ^^ paintings'' as used in this section means any pic- 
tures, images, likenesses, scenes, designs, or sketches, whoUy or in 
part in oil, mineral, water, or other colors on canvas or other textile, 
wood, paper, metal, plaster, or other material, {a) whether arUique 
or modem, (&) whether originals, replicas, copies, or reproductions, 
and {c) whether or not intended jor reproduction by printing or 
other processes. 

The term '^paintings" does not include {1) such as are in the 
nature of work or labor furnished in connection with the erection or 
construction of a building and which form an integral part thereof; 
' i^) furniture, windows, tableware, toilet articles, glove, handker- 
chief, candy, or other faney boxes, menu, place, greeting, and similar 
cards, stationery, candlesticks, signs, placards, desk fittings, and 
other articles of utility when the same are ornamented or decorated 
with oil^ mineral, water, of other colors; {3) such as are produced 
wholly or in part by stenciling, printing, or other mechanical 
process; and {4) pastels or drawings. The term ^^ drawings" as 
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used in this paragraph mea/ns only pictures^ imagesj likenesses, 
scenes, designs, or sketches produced hy means of lines. 

The term '^ statuary j^^ as used in this section, means any produc- 
tion (whether antique or modem and whether original, replica, 
copy, or reproduction) cut, carved, or otherwise wrought hy hand 
from marble, stone, alabaster, agate, crystal, jade, lapis lazuli, or 
other semiprecious stone, terra cotta, ivory, hone, wood, day, wax, 
m£tal, or other substance, when such production is a representation 
in the round of the human or animal form {irrespective of size) , 
whether real, mythical, fabulous, or allegorical. 

The term ^^ statuary ^^ does not include (a) such productions as 

are in the nature of material, work, or labor furnished in connection 

* with the erection or construction of a building and which form an 

integral part thereof, (b) doUs or toys, or (c) such productions as are 

designed for a primarily useful purpose. 

The term ^^art porcelains,^^ as used in this section, means that 
class of articles, such as statues, statuettes, figures, figurines, groups, 
busts, haut or has reliefs, plaques, pedestals, vases, flower bowls or 
holders, jardinieres, brackets, fountains, sundials, cabinet pieces or 
curios, and the numerous articles included within the term bric-u- 
brae, hy whatever process made, when such articles are made wholly 
or in chief value (a) of any ceramic production of translucent ware, 
of hard or soft pa^te, whether vitrified or semivitrjfied, by whatever 
name known; y>r (6) of that which is commonly or commercially 
known as porcelain, in either ca^e, whether or not decoraled, colored, 
or ornamented, whether modem or antique, and whether origindls, 
replicas, copies, or reproductions, which are of such a character 
that the use to which under general custom or ordinary usage they 
should he put (irrespective of the use to which the purchaser intends 
to put them) is entirely or principally an ornamental or decorative 
one as distinguished from a useful or utilitarian one. 

The term ^^art porcelain^s^' does not include (a) such articles as 
are in the nature of material, work, or labor furnished in connection 
with the erection or construction of a building and which form an 
integral part thereof, (b) tableware or other articles designed for a 
primarily useful purpose, or (c) such articles as are duplicated by 
the manufacturer in commercial quantity wholly or chiefly hy the 
ordinary mechanical process of nvanufadure. Articles shall not he 
deemed to be duplicated in commercial quantity unless they are 
ordinarily sold by the manufacturer in quantities of not less than a 
dozen. 

The term, ^^ bronzes, ^^ as used in this section, means that class of 
articles such as statues, statuettes, figures, figurines, groups, Imsts, 
haut or has reliefs, plaques, pedestals, vases, flower bowls or holders, 
umbrella stands, jardinieres, brackets, fountains, sundials, book 
0nds, paper weights, cabinet pieces or curios, and the numerous 
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articles included within the term bric-a-hraCj by whatever process 
m^ide, when such articles are made wholly or in chief value of that 
substance which is commonly or commercially Jcnown as bronze, 
whether such articles are modem or antique^ and whether originals, 
replicas, copies, or reproductions, which are of such a character 
that the use to which under general custom or ordinary usage they 
should be put (irrespective of the use to which the purchaser intends 
to put them) is entirely or prindpaUy an ornamental or decorative 
one OS distinguished from a useful or utilitarian one. 

The term ^^ bronzes ^^ does not include (a) architectural bronzes, 
(b) such articles as are in the nature of material, worTc, or labor 
furnished in connection with the erection or construction of a build- 
ing and which form an integral part thereof, (c) medals, memorial or 
commemorative tablets, or (d) such articles as are designed for a 
primarily useful purpose. The sale to an artist by a foundry of a 
casting made from the artistes model shall not be subject to the tax. 

Section 905. Articles made of, or ornamented, mounted or fitted with, 
precious metals or imitations thereof. 

It has been suggested that the interpretations placed on this pro- 
vision by the department should be confirmed by legislation. The 
department has held that Congress did not intend to tax such articles 
as railroad coaches or coffins, although such articles might have 
fixtures of precious metals. The department has also ruled that the 
term '^precious metals^' was intended to include only silver, gold, 
platinum or metals of greater value and that the term ''imitation 
thereof was intended to include only platings or alloys of these 
materials. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Strike out the first paragraph of section 905 and insert: 

Sec. 905. That on and after April 1, 1919, there shall be 
levied, assessed, collected, and paid (in lieu of the tax imposed 
by subdivision (e) of section 600 of the Revenue Act of 1917) 
upon all articles commonly or commercially known as jewelry, 
whether real or imitation; pearls, precious and semiprecious 
stones, and imitation thereof; articles (designed for personal use 
or adornment or for ornament or display in connection with the 
home) made of, or ornamented, mounted or fitted with, precious 
metals or imitations thereof or ivory (not including surgical 
instruments, articles made of imitation ivory or ornamented or 
overlaid with gold or silver leaf or paint, such as picture frames, 
booJcSj Christmas cards, glassware, china and pottery); watches; 
clocks, opera glasses; lorgnettes, nmrine glasses; field glasses; 
and binoculars; upon any of the above when sold by or for a 
dealer or his estate for consumption or use, a tax equivalent to 5 
per centum of the price for which so sold. 



TITLE X— SPECIAL TAXES. \ 

Section 1000. Extension of time for filing capital stock tax return. 

Many corporations have of necessity been granted extensions of 
time in filing income and excess-profits and war-profits tax returns 
and claim the same data is used in preparing capital stock tax re- 
turns, and for that reason insist that it is impossible to properly file 
the capital stock tax return within the prescribed time under the 
law. The difficulty seems to be due to the fact that the capital stock 
tax return requires under Exhibit C the net income reported for the 
Federal income tax, and until this data is available Exhibit C can 
not be computed. Many requests for extension of time in filing the 
capital stock tax return are received from foreign corporations whose 
principal offices are located outside of the United States. 

It has been suggested that the commissioAer should be authorized 
to grant an extension of time for filing a capital stock tax return 
whenever an extension of time is granted to the same corporation for 
filing its income and excess-profits and war-profits tax return. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form : 
Amend section 1000 by adding a new subdivision as follows: 

(e) The Oommissioner may grant a reasonable extension of time 
for filing returns under this section whenever in his judgment good 
cause exists and shall Iceep a record of every such extension and the 
reason therefor. Except in the case of taxpayers who are abroad^ 
no such extension shall he for more than six months. 

Section 1001. (12) Dealers in malt liqnors containing one-half per 
centum or more of alcohol liable to $1,000 special tax. 

This paragraph of the law imposes a special tax of $1,000 on every 
person carrying on the business of a brewer, distiller, wholesale liquor 
dealer, retail liquor dealer, wholesale dealer in malt liquor, retail 
dealer in malt liquor, or manufacturer of stills, as defined in section 
3244 as amended, and section 3247 of the Revised Statutes, in any 
State, Territory, or district of the United States contrary to the laws 
of such State, Territory, or district, or in any place therein in which 
carrying on such business is prohibited by local or municipal law. 

It has been suggested that the definitions in the Revised Statutes 
are not dependent upon the alcoholic content of the liquor produced 
or sold by persons engaged in the occupations which are defined, 
and that under the literal language of the Revised Statutes and of 
this section it is necessary, in order that a given business may be 
regarded as prohibited by local or municipal law, that such law pro- 
hibit the sale of any liquor whatever, even though absolutely non- 
39 
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alcoholic. The amendment indicated for the carrying out of this 
suggestion would be to specify that the tax of $1,000 should apply 
to those persons engaged in the specified occupations who sell liquor 
containing one-half of 1 per cent or more of alcohol by volume, or 
who manufacture or sell stills of a kind or for a purpose in violation 
of the laws of the United States or of any State, T^ritory, or 
district. 

It has teen suggested that these changes could be accomplished 
by an amendment in substantially the following form: 
Strike out subdivision (12) of section 1001 and insert: 

Every person carrying on the business of a brewer, distiller, 
wholesale liquor dealer, retail liquor dealer, wholesale dealer in 
malt liquor, retail dealer in malt liquor, or manufacturer of 
stills, as defined in section 3244, as amended, and section 3247 
of the Revised Statutes, and who sells liquor containing one-Tvalf 
of one per cent or more of alcohol hy volume^ or who manufactures 
or sells stiUSj worms, or condensers or other apparatus designed 
for distilling liquor, or for a purpose in any State, Territory, or 
diotriot of the United Statoa contrary to in violation of the laws 
of fluoh the United States or any State, Territory or district of the 
United States or in any place therein in which the carrying on of 
such business is prohibited by Federal, State, local, or municipal 
law, shall pay, in addition to all other taxes, special or otherwise, 
imposed by existing law or by this Act, $1,000 for each of such 
occupations when so prohibited. 

Section 1002. Beceipt in lien of a special tax stamp imposed in the case 
of (1) mannfactnrers of tobacco whose annnal sales exceed 200,000 
ponnds, (2) mannfactnrers of cigars whose annnal sales exceed 400,000 
cigars, and (3) all mannfactnrers of cigarettes. 

The special-stamp tax upon manufacturers of tobacco whose annual 
sales exceed 200,000 pounds is $24 plus an additional amount equal 
to 16 cents per thousand pounds or fraction thereof in respect to the 
excess of 200,000 pounds and in the case of manufacturers of cigars 
whose annual sales exceed 400,000 cigars is $24 plus an amount 
equivalent to 10 cents per thousand cigars or fraction thereof in 
respect to the excess of 400,000 cigars, and in the case of manufac- 
turers of cigars in an amount computed at the rate of 6 cents for 
every 10,000 cigarettes or fraction thereof. T^e result is that it is 
necessary for the Treasury Department to print a very few special 
tax stamps for such manufacturers of many denominations and at a 
considerable expense. A receipt could be issued in each of such cases 
which could be placed in the place of business of such manufacturer 
in the same manner im which a stamp is now placed there and ^which 
would answer the same purpose at much less expense to the Govern- 
ment. 
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It has been suggested that these changes could be accomplished 
by amendments in substantially the following form: 

(1) Strike out the fifth paragraph of section 1002 and insert: 
Manufacturers of tobacco whose annual sales exceed two 

hundred thousand pounds shall each pay $24, and at the rate of 
16 cents per thousand pounds, or fraction thereof, in respect to 
the excess over two hundred thousand pounds, hd a receipt in 
lieu of a special tax stamp may he issued to denote the payment of 
such tax; 

(2) Strike out the tenth paragraph of section 1002 and insert: 
Manufacturers of cigars whose annual sales exceed four 

hundred thousand cigars shall each pay $24, and at the rate of 
10 cents per thousand cigars, or fraction thereof, in respect to 
the excess over four hundred thousand cigars, hut a receipt in 
lieu of a special tax stamp m/iy he issued to denote the payment of 
such tax; 

(3) Strike out the eleventh paragraph of section 1002 and insert: 
Manufacturers of cigarettes, including small cigars weighing^ 

not more than three pounds per thousand shall each pay at tha 
rate of 6 cents for every ten thousand cigarettes, or fraction 
thereof, hut a receipt in lieu of a special tax stamp may he issued 
to denote the payment of such tax. 
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TITLE Xin— GENERAL ADMINISTRATIVE PROVISIONS. 

Title XIII (new section). Making dealers in stills subject to fine 
and imprisonment if they engage in snch business without pay- 
ment of the special tax which has been suggested nnder section 
1322. 

The suggestion that dealers in stills should be made subject to 
special tax has been accompanied by the suggestion that section 
3242a Revised Statutes should be amended to make the penalties 
provided apply to the proposed class of taxpayers. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding a new section as follows: 

Sec. 1321. That section 3242a of the Revised Statutes, as amended, 
is hereby amended to read as follows: 

''Sec. 3242a. That any person who shall carry on the business 
of a rectifier, wholesale liquor dealer, retail liquor dealer, -whole- 
sale dealer in malt liquors, retail dealer in malt liquors, e? manu- 
factiu*er of stills, or dealer in stills, without having paid the 
special tax as required by law, or who shall carry on the business 
of a distiller without having given bond as required by law, or 
who shall engage in or carry on the business of a distiller with 
intent to de&aud the United States of the tax on the spirits 
distilled by nim, or any part thereof, shall, for every such 
offense, be fined not less than $100 nor more than $5,000 and 
imprisoned not less than thirty days nor more than two years. 

Title XIII (new section). Dealers in stills made subject to special 
tax of $25. 

It has been suggested that dealers in stills should be made subject 
to a special tax of $25 and that for the more effective enforcement of 
prohibition the term '^ still'' should be amplified by including the 
words ''condenser, distilling apparatus, or any apparatus designed to 
be used for the purpose of distilling/' It has also been sugge«^ted 
that, under this section of the law, stills to be used for scientific or 
other legitimate purposes should be specifically exempt from the 
operation of this se^ction; and that provision should be made in the lav 
requiring all stills and similar apparatus to be marked and stamped to 
evidence the payment of the tax. 
42 
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It has been suggested that these changes could be accomplished 
by an amendment in substantially the following form: 

Amend the Kevenue Act of 1918 by adding a new section as follows: 

Sec. 1322. That the second subdivision of section 3244 of the 
Revised Statutes, as amended, is hereby amended to read as 
follows: 

Second. Dealers in stiUs shall each pay $25. Every person 
who sells or offers for sale or has in his possession with the intention 
of selling stiUs, condensers, worms, distilling apparatus, or any 
apparatus designed to he used for the purpose of distilling, shall 
he regarded as a dealer in stills. 

Manufacturers of stills shall each pay $50, and $20 for each 
still, e? worm, or condenser, for distilling spirits made by him. 
Stills so constructed that they can he used for the distillation of 
spirits wiU he presumed to he intended for use in distilling spirits, 
and their mxinufacturer wiU he held to incur the tax imposed unless 
the person for whom it is made hy evidence under oath suhmitted to 
and filed with the collector removes this presumption hy showing thai 
(he still is not to he used for the production of spirits and setting 
forth specifically the actual purposes for which it is to he used. 
Any person who manufactures any still, e? worm, or condenser, 
or distilling apparatus or any apparatus designed to be used mfor 
the purpose of distilling, shall be deemed a manufacturer of stills. 

Every still, distilling apparatus, condenser, worm, or apparatus 
designed to he used for the purpose of distilling shall he marlced, 
stamped, or branded. Dealers in and manufacturers of stills shall 
Iceep such records and mxike such returns as the Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treasury, 
mxiy prescribe. » 

The Commissioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, is hereby authorized to mxike all necessary 
regulation's to carry into effect the provisions of this section. 

Title XIII (new section). Exemption of manufacturers of absolute 
alcohol from the special tax upon rectifiers of distilled spirits 
proposed. 

A very small quantity of absolute alcohol is manufactured in the 
United States, and it is used exclusively for medicinal and chemical 
purposes. In the manufacture of absolute alcohol, alcohol of the 
highest commercial proof is purchased and is then treated with lime 
and further refined and distilled until all the water is extracted and 
the resulting alcohol is of 200 proof. It has been suggested that 
manufacturers of absolute alcohol should be exempt from special 
tax since the amount of revenue involved is infinitesimal and the 
use of such alcohol being so dissimilar to rectified spirits. 
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It has been suggested that this change could be accomplished by 

an amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding a new section as follows: 

Sec. 1323. That the third subdivision of section 3244 of the 

Revised Statutes, as amended, is hereby amended by adding 

a paragraph at the end thereof as follows: 

TTie process of extraction of waier from high proof spirits for 
the production of aJ>solute alcohol shall not be deemed to be recti- 
fica,tion within the meaning of this section. 

Title XIII (new section). To enable distillers or owners of distillery 
premises by giving proper bond security to free snch premises 
from the lien and thereby permit the sale or use of snch premises 
for purposes other than the manufacture of distilled spirits. 

Under the provisions of section 3251, Revised Statutes, the tax 
on distilled spirits is a first lien on the spirits distilled, the distillery 
used for distilling the same, the stills, vessels, fixtures and tools 
therein, the lot or tract of land whereon the distillery is situated, 
and on any building thereon from the time the said spirits are in 
existence as such until the tax is paid. 

Under section 3251, Revised Statutes, the lien created continues 
on the entire distillery property, including the spirits in bond, 
however small the quantity of spirits may be, and notwithstanding 
that the premises will no longer be used for distilling purposes. 

In many cases the spirits are now owned by persons other than 
the distiller or owner of the premises, and under present conditions 
the spirits can be removed only for non-beverage purposes or for 
export. Such removals, however, are in many cases impracticable 
owing to the limited demand for bonded spirits for such purposes. 

It has been suggested that the distiller or owner of the premises 
should be permitted, by law, to give proper bond security and thus 
to free the premises from lien, thereby enabling him to use or sell 
the premises for purposes other than the manufacture of distilled 
spirits. 

It has been suggested that €he change could be accomplished bj 
an amendment in substantially the following form: 
Amend the Revenue Act of 1918 by adding a new section as follows: 
Sec, 1324, That liens on distillery premises created under sec- 
tion 3251 of the Revised Statutes a^ amendedy and consents under 
section 3262 of the Revised Statutes, a^ amendedy are hereby dis- 
charged and canceled where there is no outstanding liability of 
the distiller for a^ccrued taxes and penalties and no litigation is 
pending: Providedy That nothing herein contained shall affect 
in any manner forfeitures heretofore effected under such sections 
and consents or proceedings in forfeiture now pending. When 
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operations a/re permanently discontinued^ at any distillery with 
spirits in ^warehouse and tTieTe are no outstanding a^ccrued taxes or 
penaltieSy an indefmnity bond may he given in lieu of tJie lien and 
consents under such sections , if such bond is given in a sufficient 
penal sum to cover the value of the land and buildings thereon con- 
stituting the distillery premisesr, and aU other property covered 
by the lien except the spirits in warehouse and their containers. 
The lien upon such spirits and containers for taxes and penalties 
shaU remain in full force and effect 

The Commissioner, with the approval of the Secretary , is hereby 
authorized to make aU necessary regulations for the enforcement 
of this section. 

Title XIII (new section). Conviction of illicit distillers. 

It has been suggested that the law should permit the conviction 
of illicit distillers in cases in which the complete still is not discovered 
in operating condition. This suggestion is made for the reason that 
it is a common practice for illicit distillers to take their apparatus 
apart and for one person to have in his possession the still and for 
another to have the worm. 

It has been suggested also that it would be better to leave th# 
manner in which the registration of stills, worms, etc., should be 
made to regulations- rather than incorporate the provision in the 
statute; and* that the words ''shall be forfeited" be changed to 
*'may be forfeited,'' in order to remedy the drastic provisions of the 
section. 

It has been suggested that these changes could be accomplished by 
an amendment in substantially the following form: 
Amend the Revenue Act of 1918 by adding a new section as follows: 
Sec. 1325. That section 3258 of the Revised Statutes is hereby 
amended to read as follows: 

Sec. 3258. Every person having in his possession or custody, 
or under his control, any still, worm, condenser, of distilling 
apparatus, or any apparatus designed to be used for distilling 
act up , shall register the same with the collector of the district in 
which it is yby — subscribing — aftd — filing — with — hiaa — d uplic ate 
statements, in writing, Bctti «g-fei'4h-4he-pftf4ie«lftf-plft€€-wb€re 

E9UU11 S5U111 Ul UllStllllllg UUUUl UtliiJ 113 UUt tlLf, tllC^SlXltl^C)! tSTTTT tlXlfZ 

its cubic eontonto, the ow fte r- thcrc 6f7~hJS"pkt€e-6f-f€sJd€B€ey 
and the pm'pooc for wh ieh-said-^jl-ef-diMiJlicg-flf f erftt^s-feae 
is-i»4€nd€d-4e-fee-«sed-;-^B€-ef-whi€h-64ft4€fifl€H4s-6tftll 

mittod by him to the CommiGoioncr of IntcmaL Re^eBHer 
Stills and distilling apparatus shall bo rcgistorod immediately 
upon their being sot u p. 
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Every still, worqij condenser, e? distilling apparatus, or any 
apparatus designed to he used for distilling, not so registered. 
together with all personal property in the possession or custody, 
or under the control of such person, and found in the building, 
or in any yard or inclosure connected with the building in which 
the same may be s ot up, ahal t may hi forfeited. 

Aftd Every person having in his possession or custody, or 
under his control, any still, worm, condenser, e? distilling appa- 
ratus or any apparatus designed to be used for distilling got up, 
which is not so registered, shall pay a penalty of $500, and 
shall be fined not less than $100 nor more than $1,000, and 
imprisoned for not less than one month, nor more than two 
years. 

The Commissioner of Internal Revenue, with the approval of the 

Secretary of the Treasury, is hereby authorized to make all necessary 

regulations for the enforcement of this section. 

Title XIII (new sections). To allow the Commissioner of Internal 

Beyenne, with the approval of the Secretary of the Treasury, to 

dispose of seized distilled spirits in suph manner as they direct. 

Under the language of section 3460, Revised Statutes, it is neces- 
sary to sell property seized for violation of the internal revenue laws, 
of the value of $500 or less, in the district where seizure is made, 
which, in the case of liquor seizures in dry territory involves conflict 
with the local laws. 

It has been suggested that it would be desirable to invest the 
executive officers with more discretion than the statutes at present 
allow. Section 3460, Revised Statutes, makes sale compulsory and 
section 3334, Revised Statutes, requires that distilled spirits be sold 
subject to tax. Much of the spirits seized is of such low quality that 
it can not be sold in a legitimate market for the amount of the tax. 
In such cases literal compliance with the statutes is impossible. 
Furthermore, the Government itself is a considerable consumer of 
alcoholic liquor for medicinal and other purposes, and it has been 
suggested that it would sometimes be more advantageous to turn 
the liquor, even in wet territory, over to some department or branch 
of the Government than to offer it for sale. 

It has been suggested that no harm would result from conferring 
such authority without regard to the value of the property seized. 
Such result could be achieved by omitting from the first paragraph 
of section 3460 Revised Statutes, the words, ''which, in the opinion 
of the collector or deputy collector making the seizure, are of the 
appraised value of five hundred dollars or less'^; and omitting the 
word, ''said" before "collector.'' 

' If the aforementioned suggestions are adopted section 3453, 
Revised Statutes, should be amended and made consistent with 
section 3460, Revised Statutes, as amended. 
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The language of section 3453, Revised Statutes, seems ip require 
institution of court proceedings in all seizure cases, without excep- 
tion. An amendment, consistent with those suggested with respect 
to section 3460, Revised Statutes, could be made by adding to 
section 3453, Revised Statutes, the words: 

*^ Provided, That the proceedings prescribed by section 3460, 
Revised Statutes, as amended by section 1329 of this act, may be 
followed if the Commissioner of Internal Revenue, with the approval 
of the Secretary of the Treasury so directs/' 

If the aforementioned suggestions are adopted, all the mQ,tter 
following the first sentence of the second paragraph of section 3450, 
Revised Statutes, should be eliminated. 

It has been suggested that these changes could be accomplished 
by amendments m substantiaUy the foUowmg form: 

1. Amend the Revenue Act of 1918 by adding a new section a$ 
foUows: 

Sec. 1326. That section 3450 of the Revised Statutes is hereby 
amended to read as follows: 

Sec. 3450. Whenever any. goods or commodities for or in 
respect whereof any tax is or shall be imposed, or any materials, 
utensils, or vessels proper or intended to be made use of for or 
in the making of such goods or commodities are removed, or are 
deposited or concealed in any place, with intent to defraud the 
United States of such tax, or any part thereof, all such goods 
and commodities, and all such materials, utensils, and vessels, 
respectively, shall be forfeited; and in every such case all the 
casks, vessels, cases, or other packages whatsoever, containing, or 
which shall have contained, such goods or commodities, respec- 
tively, and every vessel, boat, cart, carriage, or other conveyance 
whatsoever, and aU horses or other animals, and all things used 
in the removal or for the deposit or concealment thereof, respec- 
tively, shall be forfeited. And every person who removes, 
deposits, or conceals, or is concerned in removing, depositing, or 
concealing any goods or commodities for or in respect whereof 
any tax is or shall be imposed, with intent to defraud the United 
States of such tax or any part thereof, shall be liable to a fine 
or penalty of not more than $500. And all boilers, otillo, or 
other vcsQolg, tools, and implements, u se d in di e ^lling or rco 
tifying, and forfeited under any of the provisions of this title; 
and all condemned material, together with any engine or othej 
machinery connected therewith, and all empty barrolo, and aU 
grain or other material suitable for distillation, shall, under 
the direction of the court in which the forfeiture is rccovercdj 
bo sold at public auction, and the procccdo thereof, a fter^ed^e^ 
ing the expcnooa of sale, shall be disposed of according to law; 
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A^kd all spiritfl or opirituouo liquora which- may ' bo forfeited 
^aa dw tho - proviflionfl ' of thio title, - unlc B g" h e rein- ot hegwi sc pro 
▼idod, ohftll bo disposed of by the C efia mifl B ioncr of I »4ei»ftl 
Bovonuo ao the Soorctary of the Troaoiuy may direct. 

2. Amend the Revenue Act of 1918 by adding a new section as 
follows : 

Sec. 1327. That section 3453 of the Revised Statutes is 
hereby amended by striking out the period at the end tliereol 
and inserting a colon and the following: 

Providedj That the proceedings prescribed in the fourth subdi- 
vision of section 3460, Revised Statutes, cw amended, may be fol- 
lowed if the Commissioner of iTUemal Revenue, vyith the apprxmi 
of the S'ecretary of the Treasury, so directs. 

3. Amend the Revenue Act of 1918 by addiag a new section is 
follows: 

Sec. 1328. That the first paragraph of section 3460 of th* 
Revised Statutes is hereby amended to read as follows : 

Sec. 3460. In all cases of seizure of any goods, wares, or mer- 
chandise, as being subject to forfeitures under any provision of 
the internal-revenue laws, which, in the opinion of the collcctof 



Of deputy oollcetor making the s ciguro, are of t he-eppgaiged-yftlti^ 
of t600 or leoo> the said coUector or deputy collector shall, except 
ia cases otherwise provided, proceed as follows: 
4. Amend the Revenue Act of 1918 by adding a new section as 
follows: 

Sec. 1329. That the fourth subdivision of section 3460 of the 
Revised Statutes is hereby amended to read as follows: 

Fourth. If no claim is interposed and no bond is given within 
the time above specified, the collector or deputy collector, no t he 
ease may be, shall give ten days ^ notice o f-the-ea lc o f the goods, 
wares, or merchandise by publication, and, at the - time q b^ 
place opooified in the notice, shall sell t he-ftf^ides-se-eej e€d-ft4 
publio auction, and, after d e duct i «g-4he--egp€n 6e - of -appfajse- 

lllUllU UUU. suit?, UU SllUll UT^pUOlU l^liU liWtSVCtlB tU LUC CXT^ ^iT TJx^TllC 

Secretary of the Treasury shall be forfeited to the United States 
and shall be disposed of in such manner as the Commissioner oj 
Internal Revenue, with the approval of the Secretary of the Treas- 
ury, may direct. 

Title XIII (new section) . Any regulation or Treasury decision revers- 
ing a prior regulation or Treasury decision to be made effective from 
date of approval. 

In regulations 47, article 10, it was ruled that all sales of articles 
taxable under section 900 were tax exempt when sold to a State or 
municipality and paid for out of funds of the State or m^imicipality. 
Section 1319 of the revenue act imposes a fine of not more than 
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$1,000 or imprisonment not exceeding one year, or both, in the case 
of any taxpayer passing on a tax to a purchaser and representing it 
to be a tax when in fact it is not. The effect of the aforementioned 
regulation and section 1319 of the revenue act was, for -example, to 
cause the music concerns of the United States to sell pianos to 
school boards tax exempt. If the music companies had not made 
these sales tax exempt, they would have been liable to penalty 
imder section 1319. The Attorney General reversed this ruling 
of the Treasury Department in June, 1919, holding that all sales 
of articles taxable under section 900 when made to a State or 
municipality were subject to tax. In view of the fact that 
Congress has never seen fit to allow an administrative officer to 
waive a tax legally imposed, it was the duty of the Conunissioner 
of Internal Revenue and the Secretary of the Treasury to assess and 
collect a tax upon all sales of taxable articles under section 900 of 
the Revenue Act of 1918 and section 600 of the Revenue Act of 1917, 
as well as certain other sections of both acts. While the policy of 
Congress in refusing to allow an administrative officer to waive a 
tax legally imposed is a proper one, in cases like the aforementioned 
it very frequently works a great hardship. It has been suggested 
that an amendment be made to the present revenue law providing 
that in case a regulation or Treasury decision, approved by the 
Commissioner and Secretary, reverses a prior regulation or Treasury 
decision, ^the subsequent regulation or Treasury decision may, 
in the discretion of the Commissioner, with the approval of the 
Secretary, be made effective from the date of approval. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding thereto a new section 
as follows: 

Sec, ISSO, That in case a regvlation or Treasury decision, 
approved hy the Commissioner and Secretary ^ is reversed hy a su&- 
sequent regulation or Treasury decision, such regulation or Trma- 
ury decision m^ay, in the discretion of the Commissioner, with the 
approval of the Secretary, he made effective from the date of 
approval. 

Title XIII (new section). Credit allowed for tax reimbursed to man- 
ufacturer of a taxable article when sncli article is used in the 
mannfacttire of another article subject to tax. 

In a number of cases a tax is imposed upon the selling price of an 
article which is used in the manufacture of an article also subject to 
tax. It was the opinion of the Treasury Department that it was not 
the desire of Congress that in such cases an article should be doubly 
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. taxed, and it has accordingly held that in all cases where a manufac- 
turer purchases an article subject to tax and reimbursed the manufac- 
turer thereof for the tax so imposed, if such manufacturer uses 
the article in the further manufacture of another article subject to 
tax, he may receive a credit for any tax so reimbursed to th© 
first manufacturer. An example of such an instance is found in 
section 900, subdivision (4). In this subdivision a tax is imposed 
upon the price for which a piano-player is sold or leased. A tax is 
also imposed under this subdivision upon pianos. In actual practice 
very few manufacturers of pianos manufacture piano-players but 
purchase the player action for incorporation in the piano. 

It has been suggested that a new section be added to the law con- 
firming the holding of the Treasury Department. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding thereto a new section 
as follows: 

Sec. ISSl. That a taxpayer uvder this act may take as a credit 
against any tax imposed in respect to the sale hy him of any article 
taxaJ>le under this act, an amount equal to any tax imposed under 
tMs act which he has reimbursed to the vendor from whom he pur- 
chased any article forming a component part (whether or not ahanged 
inform by process of manufacture) of the article sold hy him and in 
respect to which tax is paid hy him. This credit shall he allowed 
only if the taxpayer keeps such records and evidence as will clearly 
establish his right to the exemption. 

Title XIII (new section). Becords and computation of tax in the 
case of sales of articles taxable under sections 628, 900, 902, 905, 
or 906 of the Bevenne Act of 1918. 

. In many instances manufacturers of articles subject to tax under 
sections 628, 900, 902, 905, or 906 do not pass the tax on to the pur- 
chaser at least by billing the amount of the tax separately. In all 
such cases the tax is computed upon the selhng, leasing, or licensing 
price. To require the tax due the Government in the case of each 
individual transaction *to be computed upon the selling price of such 
transaction would entail a great amount of clerical burden upon 
such manufacturers and all that could possibly be gained would 
be 1 cent on each transaction where the fraction of a cent is five- 
tenths of a cent or more. It is suggested that in practically all cases 
the Government will receive the same amount of revenue by allowing 
the tax to be computed upon the gross sales of such taxable articles. 
The department has so held and it has been suggested that the ruling 
be confirmed by legislative enactment. 
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It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend the revenue act of 1918 by adding thereto a new section 
as follows: 

Sec. 1SS2, That in all cases of sales, leases, or licenses of articles 
taxable under the provisions of sections 628, 900, 902, 905, or 906 
of this act, the person liable to make return and payment of the tax 
shall, in order that such return mmj he readily checked and verified 
by intemalrrevenus officers, keep such records and m£moranda as 
will clearly show the amomU of the sales of taxable articles for each 
month. In such cases the tax may he computed upon the gross 
amount of such sales during the month for which the return is 
m,ade. 

Title XIII (new section) . Basis of the tax imposed by sections 628, 900 , 
902, 905, or 906 of the Revenue Act of 1918. 

The Treasury Department has ruled that in computing the tax 
imposed by sections 628, 900, 902, 905, or 906 if the selling, leasing 
or licensing price is increased to cover the tax imposed, the tax shall 
be computed upon the basis of the increased price, however, if the 
tax is billed as a separate item, that the amoimt of the tax need not be 
included in the price of the article in computing the tax. The De- 
partment has also held, in the case of a rescinded sale, that no 
tax shall be deemed to be imposed under the aforementioned sections ' 
and that if a tax has been paid upon a sale which is later entirely 
rescinded, the person making the return and paying the tax may 
take a credit for such tax so paid in any subsequent monthly tax 
return. It has been suggested that this ruling be confirmed by leg- 
islative enactment. 

It has been suggested that this change could be accompanied by 
an amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding thereto a new section 
as follows : ^ 

\ Sec. 1S3S. That in the ca^e of the sale, lease, or license of articles 
taxable under the provisions of sections 628, 900, 902, 905, or 906 of 
this act, if the selling, leasing or licensing price is increased to cover 
the tax imposed, the tax shaU be computed upon the basis of such 
increased price. If the tax is billed as a separate item and the 
contract states that the purchaser vnU reimburse the manufacturer 
for the tax, the tax need not be included in the price of the article in 
computing the tax. If an article taxable under the provisions of 
sections 628, 900, 902, 905, or 906 of this act is returned after sale, 
leading or licensing and the sale, lease or license is entirely re^ 
sdnded, no tax with respect to such sale, lease, or license shaU be 
payable, and if a tax has been paid upon such a transaction, it may 
he credited against the tax included in a subsequent monthly return* 
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Title XIII (new section). Articles sliall not be doubly taxed. With 
the exception of the cases specially provided for nnder section 904, 

. the section containing the most specific description of the article 
subject to tax shall govern. 

It is the opinion of the Treasury Department that, with the excep- 
tion of the cases specially provided for under section 902, it was 
not the intention of Congress that an article shall be doubly taxed, 
and it has accordingly held that, with the exception of the cases 
specially provided for under section 904, the section containing the 
most specific description of the article subject to tax shall govern. 
Article 32 of Regulations 54 clearly sets out the holding of the 
department in such cases and is as follows: 

Art. 32. When an article is within the language of two or more sectionB of tht 
statute, by each of which a tax is imposed, the article shall not be doubly taxed, 
but shall, as a general rule, be held taxable under that section which contains the 
more specific description; thus, subdivision 14 of section 904 (a) imposes a tax on 
shoes and section 905 imposes a tax on articles made of, or ornamented, mounted 
or fitted with precious metals or imitations thereof, or ivory. A pair of leather 
shoes ornamented with gold buckles would fall within the terms of both these 
sections; but the description ** shoes," being the more specific, would be the 
controlling description for taxable purposes. (See art. 26 of these Regulations.) 

While this is the general rule, the statute makes certain broad exceptions. As an 
illustration of the exceptions made by the statute, the case of fans may be taken. 
Fans are taxable as such under paragraph (8) of section 904 (a). They are also within 
the language of section 905 when made of or ornamented, mounted, or fitted with 
precious metals or imitations thereof or ivory. In the absence of statutory pro\iaioD8 
to the contrary, the description ^^fans," being the more specific, would control, but 
■ubdivision (b) of section 904 specifically provides that articles enumerated in para- 
graphs (2) to (8), both inclusive, of section 904 (a), when made of or ornamented, 
mounted, or fitted with precious metals or imitations thereof or ivory, shall not be 
subject to the tax imposed by section 904; and this specific exclusion (so far as the 
articles which it covers are concerned) reverses the above-mentioned general rule and 
makes the less specific description apply. For instance, a fan, being one of the articles 
specifically exempted from taxation under section 904, when made of or ornamented, 
mounted, or fitted with precious metals or imitations thereof or ivory, is taxable under 
section 905 at the rate of 5 per cent of the full sales price and not under subdivision (8) 
of section 904 (a). (See art. 20 of these Regulations.) And any other article which ii 
made of or ornamented, mounted, or fitted with precious metals or imitations thereof 
or ivory, if it is one of the articles eniunerated in paragraphs (2) to (8), inclusive, of 
section 904 (a) (arts. 14 to 20, inclusive, of these R^ulations),. is not subject to tax 
under section 904. Of course, a fan or any other article enumerated in paragraphs 
(2) to (8), inclusive, of section 904 which is not made of or ornamented, mounted, or 
fitted with precious metals or imitations thereof or ivory, and which is not within 
either of the other exceptions made by section 904 (b), is taxable under section 904. 

Of the other exceptions made by section 904 (b), one relates to articles made of fur 
on the hide or pelt or of which any such fur is the component material of chief value 
(an article will not be r^arded as within this exception unless fur is that component 
material which is not exceeded in value by any other single component material in 
the article); the other relates to articles enumerated in subdivisions (17) and (18) of 
section 900. Of these two subdivisions, (17 relates to liveries and livery boots and 
hats, and (18) relates to hunting and shooting garments and riding habits. These 
•xceptions are not limited to any particular subdivisions of section 904 (a), but relate 
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to thorn all. Therefore any article whatever, which is made principally of fur on 
the hide or pelt or of which any such fur is the component material of chief value, or 
which is enumerated in subdivision (17) of section 900 of the statute, covering liveries 
and livery boots and hats, or in subdivision (18) of section 900, covering hunting and 
shooting garments and riding habits, is not subject to tax under these regulations but 
to the 10 per cent tax on the full sales price imposed by section 900 of the statute. 
(See arts. 29, 30, and 31, of Regulations No. 47.) 

It will sometimes happen that the same article is within more than one of the excep- 
tions specified by section 904 (b) of the statute. The rule, that the more specific 
description governs, again applies. Either of the other designations (that is, furs, 
liveries, or hunting garments) covered by the several exceptions, is more specific 
than that relating to articles made of, or ornamented, mounted, or fitted with, precious 
metals or imitations thereof, or ivory. This latter is also the only designation covering 
a tax of 5 per cent on the full sales price. All the other designations covered by the 
exceptions cover a tax of 10 per cent on the full sales price. It accordingly follows 
that if any article is within more than one exception specified by section 904 (b), it 
is subject to a 10 per cent tax on its full sales price. It i8»only when it is within the 
exception relating to articles made of, or ornamented, mounted, or fitted with precious 
metals, or imitations thereof, or ivory, solely, that the tax at the rate of 5 per cent on 
the full sales price applies. Take, for example, purses. A leather purse without 
ornaments of precious metals, etc., would not be within any of the exceptions and if 
sold for more than $7.50 would be taxable on the excess of the sales price over that 
amount, under paragraph (5) of section 904 (a) , simply as a purse. Next, take a leather 
purse with gold ornaments. The gold ornaments would bring it within the exception 
relating to articles ornamented with precious metals, etc., and it would, therefore, be 
subject to tax of 5 per cent of the full sales price. Now, take a purse made principally 
of iur or of which fur is the component of chief value. It would be within the exception 
covering articles made of fur, etc., and would besubjet to a tax of 10 per cent of the 
full sales price. Even though this latter purse were also ornamented with precious 
metals, it would still be subject to the same tax as an article made of fur, since the 
designation covering articles made of fur takes precedence over that covering articles 
ornamented with precious metals, eta 

In short, an article which is within any of the specific designations of section 904 
(a) of the statute is subject to the tax imposed thereby unless it is covered by any of 
the exceptions enumerated in section 904 (b)* If it is covered by the exception 
relating to articles ornamented with precious metals, etc., it is not subject to tax 
under section 904 (a), but to a tax of 5 per cent of the full sales price under section 905. 
If it is within either of the other exceptions, even though it is also within that relating 
to articles ornamented with precious metals, etc., it is subject to a tax of 10 per cent 
of the full sales price under section 900 of the statute. 

It has been suggested that this holding of the Treasury Department 
should be confirmed by legislative enactment. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding thereto a new section 
as follows: 

Sec. 1SS4- That except as otherwise provided under section 90 Jj. 
of this acty when a tax is imposed upon ihe selling or leasing price 
of an article within the language of two or more sections of the 
act, the tax shaU he deemed to he imposed only under the section 
wJdch contains the most specific description of the article suhject to 
tax. 
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Title XIII (new section). Amendment proposed to section 7 of the 
act of Angnst 2, 1886, to permit the required statement for prop- 
erly marking oleomargarine packages to be printed on the package 
in lien of affixing labels. 

It has been suggested that in view of the fact that section 6 of the 
act of August 2, 1886, was amended by H. R. 9054, ''An act making 
appropriations for the Department of Agriculture for the fiscal year 
ending June 30, 1919," to permit the use of paper containers as 
original packages for oleomargarine, that section 7 of the act of 
August 2, 1886, should also be amended to permit the required stat^ 
ment in properly marking such packages to be printed on the package 
in lieu of affixing labels. 

It has been suggested that this change could be accomplished by 
an amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding thereto a new section as 
follows: 

Sec, 1SS5. That section 7 of the act approved August 2, 1886, 
entitled, ^^ An act dejlriing butter, also imposina a tax upon and 
regulating the manufacture, sale, importation, and exportation of 
oleomargarine, is hereby amended by adding at the end thereof a 
sentence as follows: 

In the case of paper packages the required statement may be 
printed on the package, in lieu of affixing labels under such regula- 
tions as the Commissioner of Internal Revenue, with the approval 
of the Secretary of the Treasury, may prescribe. 

Title XIII (new section) . — Severe penalty imposed if taxpayer refuses 

to keep books in a manner to reflect the 'income. 

It has been suggested that in a few instances taxpayers do not 
keep books in such a way as to clearly reflect the income and abso- 
lutely refuse to comply with the request of the Treasury Department, 
and that a sufficient penalty should be provided in order to enable 
the commissioner in all cases to require taxpayers to keep their books 
in such a manner as to clearly reflect their income. 

It has been suggested that this change could be accomplished by 
an amendment in substantiaUy the following form: 

Amend the Revenue Act of 1918 by adding a new section as fol- 
lows: 

Sec, 1336, That if in the opinion of the Commissioner, a taxpayer 
does not Iceep his books in a m/inner that will clearly reflect the 
income, he may require the taxpayer to keep his books in a manner 
thai will 80 reflect the income. 

Whenever any person fails to comply with the provisions of this 
section, he shall be punished by a fine of not more than $10,000, or 
by imprisonment not exceeding one year, or both. 
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Title XIII (new section). — ^AIl tax assessments to be made within five 

years. 

Under the Revenue Act of 1918, section 3182, of the Revised Statutes 
covers capital stock tax assessments understated or omitted from 
any list and provides that they must be made within 15 months 
from the date of delivery to the collector of the list upon which the 
assessments of such tax are made or from which they are omitted* 
Subdivision (d) of section 250 of the Revenue Act of 1918 allows 
five years for assessment in the case of income and excess profits 
taxes, and it has been suggested that the same period of time should 
extend to the assessment of capital stock taxes and all other taxes 
not payable by stamp. 

It has been suggested that, due to the volume of work and the 
limited force of the Internal Revenue Bureau in the past, the cap- 
ital stock tax audit has not been completed each year within the 
15-month period, and that in order to avoid legal proceedings it 
has been necessary to request taxpayers to sign waivers of the statu- 
tory limitation and that the suggested extension of time would elimi- 
nate the necessity for such an unsatisfactory procedure. 

It has been suggested that this change could be accomplished by an 
amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding a new section as follows: 
Sec. 1337. That section 3182 of the Revised Statutes is hereby 
amended to read as follows: 

''Sec. 3182. The Commissioner of Internal Revenue is hereby 
authorized and required to make the inquiries, determinations, 
and assessments of all taxes and penalties imposed by this Title, 
or accruing under any foMftef internal-revenue act, where such 
taxes had not been duly paid by stamp at the time and in the 
manner provided by law, and shall certify a list of such assess- 
ments when made to the proper collectors respectively, who 
shall proceed to collect and account for the taxes and penalties 
so certified. Whenever it is ascertained that any list which has 
been or shaU be delivered to any collector, is imperfect or in- 
complete in consequence of the omission of the name of any per- 
son liable to tax, or in consequence of any omission, or under- 
statement, or undervaluation, or false or fraudulent statement 
contained in any return made by any person liable to tax, the 
Commissioner of Internal Revenue may, at any time within ifr 
months jive years from the time of the delivery of the list to the 
collector as aforesaid, enter on any monthly or special list the 
name of such person so omitted, together witii the amount of tax 
for which he may have been or shall become liable, and also the 
name of any such person in respect to whose return, as aforesaid,. 
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there has been or shall be any omission, underyaliiation, under- 
statement, or false or fraudulent statement, together -with the 
amount for which such person may be liable, above the amount 
for which he may have been or shall be assessed upon any return 
made as aforesaid; and he shall certify and return such list to the 
collector as required by law. And all provisions of law for the 
ascertainment of liability to any tax, or the assessment or colleo 
tion thereof, shall be held to apply, so far as may be necessary, 
to the proceedings herein authorized and directed.'' 

Title XIII (new section). Amendments to Bevenne Act of 1918 to be 

effective from date of approval of the new act. 

« 

It has been suggested that any amendment to the Revenue Act of 
1918 should be effective only from the date of the approval of the act 
amending the same. 

It has been suggested that this change could be accomplished by an 
amendment in substantially the following form: 

Amend the Revenue Act of 1918 by adding a new section as follows: 

Sec, 1SS8. That all amendments to the revenue act of 1918 madi 

by this act shaU he effective only from the date of approval of this ad- 
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(This part contains a digest of the decisions of the United States courts under the internal revenue 
acts from 1909 to 1918, inclusive. The West Publishing Co. and the Bank Law Publishing Co. author- 
ized such use of their syllabi in the preparation of this compilation as the Treasury Department deemed 
proper. The department desires in this way to acknowledge the valuable assistance rendered by these 
companies.] , 

CORPORATION EXCISE TAX. 

ACT OF AUGUST 5, 1909, SECTION 38. 

Appropriation for collection of tax, June 17, 1910. Provision for refund of penalty 
tax, March 3, 1913. Repealed by act of October 3, 1913 (Sec. IV, S), containing 
provision for months of January and February, 1913, and for rights and liabilities 
accrued under act of August 5, 1909. 

DECISIONS TTNDEB THE COBPOBATION EXCISE TAX ACT, 

AXJOtrST 5, 1909. 

CONSTITUTIONALITY AND CONSTRUCTION IN GENERAL, 

Application. 

The corporation tax law applies to mining corporations. (Strat- 
ton's Independence v. Howbert, 231 U. S. 399, 1913.) 

ConstitutioBality. 

Corporation tax act is not' unconstitutional as imposing a direct 
tax not apportioned according to population, though with reference 
to mining companies the net income of the corporation is determined 
by ascertaining the value of ore extracted after deducting the cost 
of extraction and treatment and the cost of administering the cor- 
poration, with a reasonable reservation for contingencies, since such 
method of determination does not make the tax a tax on the corpus 
of the estate. (Strat ton's Independence v. Howbert, 207 Fed. 419, 
1912, 231 U. S. 399, 400, 1913.) 

The fact that a statute operates retroactively does not necessarily 
cause it to be unconstitutional. (Flint v, Stone-Tracy Co., 220 U. S. 
107, 1911.) 

The tax imposed by section 38, act August 5, 1909, is valid as an 

excise on the privilege of doing business in a corporate capacity. 

(Flint V. Stone-Tracy & Co., 220 U. S. 107, 1911, and Blalock v. 

Georgia Ry. & Elec. Co., 228 Fed. 296, 1916. Also United States v. 

Whitridge, and United States v. Joline & Robinson, 231 U. S. 144, 

1913.) (McCoach v. Minehill Ry. Co., 228 U. S, 295; Anderson v. 

Forty-two Broadway Co., 239 U. S. 69.) 

9 
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''We have noticed such objections as are made to the constitu- 
tionality of this law as it is deemed necessary to consider. Finding 
the statute to be within the constitutional power of the Congress, 
it follows * * *.'' (Flint v. Stone-Tracy Co., 220 U. S. 107, 1 77.) 

It was not an arbitrary classification for Congress to draiv the 
line regarding deduction of interest on bonded indebtedness or other 
indebtedness at the precise point where the pecuniary interest of 
creditors overbalanced that of stockholders. (Anderson v. Forty- 
Two Bi:oadway, 239 U. S. 69, 1915.) 

Excise. 

The tax imposed by section 38, act August 5, 1909, having been 
enacted before the ratification of the Sixteenth Amendment was 
not in any proper sense an income tax law; but was an excise tax 
upon the conduct of business in a corporate capacity, measured 
by the income, with certain qualifications prescribed by the act 
itself. (Stratton's Independence v. Howbert, 231 U. S. 393, 1913; 
Anderson v, Morris & Essex R. Co., 216 Fed. 83, 1914, National Bank 
of Commerce in St. Louis v, Allen, 223 Fed. 472, 1915; Anderson v, 
Forty-Two Broadway Co., 239 U. S. 69, 1915.) 

Limitations of Congress. 

The only limitation of the power of Congress in the imposition of 
excise taxes, such as those imposed on corporations, is that they be 
uniform throughout the United States, and by that is meant a geo- 
graphical uniformity. (Camp Bird Ltd. v. Howbert, 249 Fed. 27, 
1918, C. C. A. affirming the decision of the district court; case taken 
to the Supreme Court and reversed in 248 U. S., 590.) 

Measurement of the tax. 

The measurement of the corporation tax by net income is not 
beyond the power of Congress as arbitrary and baseless. (Flint v. 
Stone-Tracy Co., 220 U. S., 107, 1911.) 

Statutory constrnction. 

Tax laws should be given the same construction by all courts 
throughout the territorial limits within which the tax is levied. 
(Northern Tr. Co. v, McCoach, 215 Fed. 991, 1914.) 

The excise- tax law of August 5, 1909, must be construed in favor 
of taxation. (United States v. Guggenheim Exploration Co., 238 
Fed. 231, 1917.) 

Purpose of the act. 

The purpose of the act is not to tax property as such, or the mere 
conversion of property, but to tax the conduct of the business of 
corporations organized for profit by a measure based upon the gain- 
ful returns from their business operations and property from the time 
the act took effect. (Doyle v. Mitchell Bros. Co., 247 U. S. 179, 1918.) 
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Bepeftling provisions of the act of October 3» 1913. 

Corporation excise-tax act August 5, 1909, which embraced no tax 
upon dividends received by corporations from stock of other corpo- 
rations subject to the tax, was repealed by income-tax act October 
3, 1913, section 4-S, which contained a proviso that the repeal of 
existing laws or modifications thereof embraced in the act should not 
affect any act done or right accruing, or any suit or proceeding had 
or commenced in any civil case before such repeal or modification, 
but all rights and liabilities under such laws should continue and 
might be enforced in the same manner as if such repeal or modifica- 
tion had not been made. Held, that such saving clause was intended 
to relate only to rights and liabilities in respect to taxes which had 
accrued under the act of 1909, and was not intended to cover excise 
taxes upon corporations for the months of January and February, 
1913, which were imposed by the income-tax act, as the constitu- 
tional amendment of March 1, 1913, designed to permit taxation of 
incomes without apportionment, was not adopted until March 1, this 
being apparent from the provision in that act that excise taxes for 
two months shall be ascertained in accordance with the provisions 
of section 2-G. Consequently exemptions in the corporation excise- 
tax act are not applicable to taxes imposed for those two nlonths. 
(Butterick Co. v. United States and Federal Pub. Co. v. same, 240 
Fed. 539, 1917.) Dismissed on motion of U. S. (248 U. S. 587.) 

SUBDIVISION I, SECTION 38. 

Sec. 38. That every corporation, joint stock company or association, organized for 
profit and having a capital stock represented by shares, and every insurance company, 
now or hereafter organized under the laws of the United States or of any State or 
Territory of the United States or under the acts of Congress applicable to Alaska or the 
District of Columbia, or now or hereafter organized under the laws of any foreign 
country and engaged in business in any State or Territory of the United States or in 
Alaska or in the District of Columbia, shall be subject to pay annually a special excise 
tax with respect to the carrying on or doing bufifjness by such corporation, joint stock 
company oi association, or insurance company, equivalent to one per centum upon 
the entire net income over and above five thousand dollars received by it from all 
sources during such year, exclusive of amounts received by it as dividends upon stock 
of other corporations, joint stock companies or associations, or insurance companies, 
subject to the tax hereby imposed ; or if organized under the laws of any foreign country, 
upon the amount of net income over and above five thousand dollars received by it 
from business transacted and capital invested within the United States and its Terri- 
tories, Alaska, and the District of Columbia during such year, exclusive of amounts so 
received by it as dividends upon stock of other corporations, joint stock companies or 
associations, or insurance companies, subject to the tax hereby imposed: Provided y 
however^ That nothing in this section contained shall apply to labor, agricultural or 
horticultural organizations, or to fraternal beneficiary societies, orders, or associations 
operating under the lodge system, and providing for the payment of life, sick, accident, 
and other benefits to the members of such societies, orders or associations, and 
dependents of such members, nor to domestic building and loan associations, organized 
and operat?d exclusively for the mutual benefit of their members, nor to any cor- 
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poration or association organized and operated exclusively for religious, charitable, or 
educational purposes, no part of the net income of which inures to the benefit of any 
private stockholder or individual. 

Corporations liable to the tax. 

(See also cases under Dissolved corporitions, Excepted corporations, Foreign 
corporations, Receivers, and under "Doing business.") 

Buying and selling real estate incidental to the business carried on 
by the lessee being exceptional and '^trifling in amount'' does not 
make the company liable. (Traction Comoanies v. Collectors, 223 
Fed. 984; 1915. Reversing Dayton & Western Traction. Co. t'. 
Gilligan, etc., T. D. 2000.) 

A corporation subjects itself to the tax by exercising the privilege 
of carrying on or doing business for any part of the year for which 
the tax is imposed. (228 Fed. 296 — Blalock, Collector of Internal 
Revenue v. Georgia Ry. & Electric Co., 1916. Reversed on another 
point in 246 Fed. 387, 1917.) 

Corporations organized under the laws of Minnesota, not for 
charitable or eleemosynary purposes, but for the pecuniary advantage 
of their shareholders, Jield "organized for profit'' within the meaning 
of the corporation tax law of August 5, 1909. (Von Baumbach v. 
Sargent Land Co., 242 U. S. 503, 1917.) 

A terminal railway company, organized for the purpose of perform- 
ing terminal service for four railroad companies which were its stock- 
holders, having been legally organized as a corporation capable of 
earning and paying dividends, is subject to corporation excise tax act, 
August 5, 1909, though the companies owning its stock organized the 
terminal company merely to provide a convenient joint agency for 
the performance of certain of their duties as carriers without any 
idea of deriving a profit. (Houston Belt & Terminal Ry. Co. v. 
United States, 250 Fed. 1, 1918.) (C. C. A. affirming decision of the 
district court.) 

Where a railroad corporation leased its property and franchises 
for the whole term of its charter, the fact that the lessee paid the rent, 
not to the lessor entity, but rather to its stockholders and bond 
holders, could not prevent the rent so paid being subject to taxa- 
tion under corporation tax act 1909, section 38, if the act was other- 
wise applicable. (Anderson v. Morris & E. R. Co., 216 Fed. 83, 
1914.) 

The Houston Belt & Terminal Co. was the terminal agent for four 
Texas railway companies, called tenant lines. The fact that the 
lessees paid an income in the form of rental to the Central Trust 
Co. does not exempt the said lessor from taxation as such rent was 
properly treated as having been paid to the terminal company and 
by it paid to the Central Trust Co. Judgment of district court 
affirmed. (Houston Belt & Terminal Co. v. U. S., 250 Fed. 1, 1918.) 
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The above act must be construed as imposing an excise tax upon 
the right to do business in corporate form: so, if the persons choose 
the corporate form of business, the corporate income may be esti- 
mated upon the assimiption that the form is to be regarded as the 
reality. (United States v. Oregon- Washington R. & Nav. Co., 251 
Fed. 211., U. S. C. C. A. N. Y., 1919.) 

Massachusetts trusts. 

It was the intention of Congress to embrace within the corporation 
tax provisions of the tariff act of August 5, 1909 * * * only such 
corporations and joint-stock associations as are organized imder 
some statute, or derive from that source some quaUty or benefit not 
existing at common law. 

A trust formed in a State, where statutory joint stock companies 
are unknown, for the purpose of purchasing, improving, holding and 
selling landj and which does not have perpetual succession but ends 
with Uves in being and 20 years thereafter, is not within the pro- 
visions of the corporation tax law. (Elhot v. Freeman, 220 U. S. 
178, Mar. 13, 1911.) 

Mining companies. 

The act apphes to mining companies. 

It is not unconstitutional as imposing a direct tax not apportioned 
according to population, though with reference to mining companies 
the net income of the corporation is determined by ascertaining the 
value of ore extracted after deducting the cost of extraction and 
treatment and the cost of administering the corporation, with a 
reasonable reservation for contingencies since such method of deter- 
mination does not make the tax on the corpus of the estate. (Strat- 
ton's Independence v. Howbert, 207 Fed. 419, 1912; 231 U. S. 399, 
1913.) 

New York joint-stock associations. 

Under the New York Joint-Stock Association Law (Consol. Laws, 
c. 29), authorizing joint-stock companies to sue and be sued in the 
name of the president or treasurer, and providing that suits against 
a joint-stock company shall be prosecuted in the first instance against 
the president or treasurer, and under Constitution of New York, 
article 8, section 3, providing that the term '^ corporation'' shall be 
construed to include all associations and joint-stock companies 
having any of the powers or privileges of corporations not possessed 
by individuals or partnerships, and that all corporations shall have 
the right to sue, and shall be subject to be sued, in all cases as natural 
persons, an unincorporated joint-stock company, operating an express 
business, its shares being transferable, and its property being vested 
in trust for the association in five directors, enjoyed such privileges 
under the statutes of New York as to be taxable as a joint-stock 
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association existing under the laws of the State, under corporation 
tax law, August o, 1909, c. 6, section 38, providing that every cor- 
poration, joint-stock company, or association organized for profir 
and having a capital stock represented by shares, now or hereafter 
organized under the laws of any State, shall be subject to a special 
excise tax, since under the statutes of the State the association was 
endowed with capacities and attributes not possessed by a partner- 
ship at common law; it being practically a '^ corporation'' by Ne\F 
York law, despite the absence of the important corporate attribute 
of limited liability. (Roberts v, Anderson, 226 Fed. 8, 1915.) (See, 
also, cases under act of 1913.) 

Cross References — ''Doing Business. "- 

For set of facts held to constitute ''doing business" in case of — 
Additional franchises procured by lessor, see cases 17, 19. 

Eminent domain exercised or purchase of property by lessor, eee caees 13, 15, 21. 
Distribution of rent by lessor, see cases 1, 2, 3a, 4, 5, 9, 17, 18, 23, 26, 27, 28, 29. 
Insurance companies, see case 3. 
Leased corporations, see cases 1, 2, 3a, 5, 6, 7, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 

21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 33, 34, 35. 
Mining companies, see cases 1, 2, 12, 33. 
Power of attorney, see case 16. 

Railway companies, see cases 3a, 10, 11, 13, 14, 15, 18, 25, 26, 29, 32, 34, 35. 
Realty companies, see cases 4, 8, 9. 

Sale of stocks or bonds or issuance of bonds by lessor, see cases 6, 15, 24, 27, 28, 34. 
Street railway companies, see cases 5, 6, 7, 19, 20, 21, 22, 23, 27, 28, 31. 
Rent paid by lessee directly to lessors' stockholders, see cases 12, 30. 

** Doing business." 

1. A corporation, the sole purpose whereof, is to hold title to a 
single parcel of real estate subject to a long lease and, for convenience 
of the stockholders, to receive and distribute the rentals arisins: 
from such lease and proceeds of disposition of the land, and which 
has disquaUfied itself from doing any other business, is not a cor- 
poration ''doing business" within the meaning of the corporation tax 
provisions of the act of August 5, 1909, c. 6, 36 Stat. 11, 112, and is 
not subject to the tax. (Zonne v. MinneapoUs Syndicate, 220 U. S.; 
187, 1911.) 

2. Where defendant corporation was organized to own the stock 
of a mining company, and had no assets except such stock, a small 
amount in bank, and office furniture, etc., and did nothing other 
than to receive dividends from the operating company and distribute 
them as such among its own stockholders, it was not '' doing business" 
within the act and was not subject to the tax. GJnited States v. 
Nipissing Mines Co., 206 Fed. 431, 1913.) 

3. An association organized under the laws of a State for the 
piu-pose of collecting assessments from its members and disbursing 
the same in payment of benefits on the death or injury of members 
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and the expenses of the- association, any surplus at the end of a year 
being paid into a reserve fund to be used in payment of losses in 
any succeeding year which may exceed the assessments for that 
year, is an "insurance company'' and in exercising the functions for 
which it was organized is "doing business'' witlun the meaning of 
those terms as used incorporation Tax Act, Augusts, 1909. * * * 
(Commercial Traveler'^s Life and Accident Association v. Rod way 
235 Fed. 370, 1913.) 

3-A. A railway corporation which has leased its railroad to 
another operating company but which maintains its corporate exist- 
ence and collects and distributes to its stockholders the rental, 
from the lessee and also dividends from investments is not "doing 
business" within the meaning of this act and hence not required to 
make return or pay the tax. (Park Realty Co. case, 220 U. S. 107, 
disting., and Zonne v. Mpls. Syndicate, 220 U. S. 187, followed.) 
(McCoach V. Minehill & S. H. R. R. Co. 228 U. S. 295, 1913, Aflfg. 192 
Fed. 670, 1912.) 

4. Where a corporation, with general business powers, amended 
its articles so as to Umit its activities to the mere ownership and 
rental of certain property occupied and used by its stockholders 
as a department store, and applied the entire rent, first to the pay- 
mwit of interest on mortgage liens, and then to the pajrment of 
dividends to stockholders, it was not "doing business," under 
Corporation Tax Act, August 5, 1909. (Abrasf Realty Co. v. Max- 
well, 206 Fed. 333, and Maxwell v. Abrast Realty Co., 218 Fed. 457, 
1914.) 

5. Where a street railway company, under authority of the State 
law, leased at a graded annual rental its system of street railways, 
which it owned, operated, and controlled, to another company for a 
long term, and thereafter engaged in no other business than to 
maintain and preserve its corporate existence, receiving the rent, and 
distributing the income among its stockholders, it was no longer "do- 
ing business" as a traction company, and was therefore not subject 
to franchise taxation, under act of August 5, 1909 * * * 
which is only applicable to corporations doing business in a corporate 
capacity as authorized. (Wilkes-Barre & W. V. Traction Co. v. 
Davis, 214 Fed. 511, 1914.) 

6. Selling stocks or bonds by lessor, proceeds to be applied to 
making improvements, makes lessor liable. The lessor company 
engages in business, although it may not have in its immediate 
possession the equipment and appliances of a railroad business, 
(lima Electric R. & Lt. Co. v, Bettman, Commissioner's Annual 
Report, 1914, p. 25.) (But see cases No. 15, 24, 34.) 

7. Substituting one mortgage bond for another for the purpose of 
renewing, refunding, or extending time for the payment of preexist- 
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ing debt, does not render the lessor company liable as carrying on 
business in the capacity designated in its articles of incorporation. 
(Lima Elec. Ry. and Lt. Co. v. Bettman, S. D., Ohio, Annual Report 
of Commissioner of Int. Rev. 1914, p. 26.) 

8. A corporation to be subject to the tax must be organized for 
the piu-pose of doing business, and, in addition, must be actuaUy 
engaged in that business. 

The question is rather what the corporation is doing than w^hat it 
could do. (Emery, Bird, Thayer Realty Co. v. United States, 198 
Fed. 242, 1912, affirmed by Supreme Court in 237 U. S. 28, 1915.) 

9. A realty corporation simply collecting and distributing rent 
from a specified parcel of land is not doing business within the mean- 
ing of corporation tax law of 1909. (Emery, Bu'd, Thayer Realty 
Co. V. United States, 198 Fed. 242, 1912, affirmed by Supreme Court, 
237 U. S. 28, 1915; Zonne v. MinneapoHs Syndicate, 220 U. S. 187, 
followed; Cedar St. Realty Co. v. Park Realty Co., 220 U. S. 107, 
distinguished.) 

10. Within act August 5, 1909, section 38, the expression "engaged 
in business,^' "carrying on business,'' or "doing business" do not have 
different meanings, but separately or connectedly convey the idea of 
progression, continuity, or sustained activity, and "engaged in busi- 

' ness'' means occupied or employed in business; "carrying on business" 
does not mean the performance of a single disconnected business act, 
but means conducting, prosecuting, and continuing business by per- 
forming progressively all the acts normally incident thereto, while 
"doing business" conveys the idea of business being done, not from 
time to time, but all the time. (Lewellyn v, Pittsburgh B. & L. E. 
R. Co., 222 Fed. 177, 1915.) 

11. The bare acts of the lessor company in acquiring property by 
purchase and condemnation proceedings at request of lessee do not 
constitute "carrying on or doing business'' within the meaning of the 
statute, (Lewellyn v, Pittsburgh B. & L. E. R. Co., 222 Fed. 177, 
1915.) 

12. An iron company, which with the approval of its stockholders, 
leased to another company for 999 years all the property constituting 
its manufacturing plant, sites, mines, and roads, and coal and other 
lands, not to exceed 10,000 acres, and assigned to the lessee all its 
cash, contracts, and entire business, in consideration of a rental equal 
to 4 per cent on its outstanding stock, payable directly to its stock* 
holders, together with an additional amount to cover the cost of 
maintaining its organization, after which it merely existed as land- 
lord and lessor, and had no other income than the rent, was not 
"doing business^' within the meaning of corporation tax act August 
5, 1909, imposing an excise upon the doing or carrying on of business 
in a corporate capacity in a State. (Cambria Steel Co. v. McCoach, 
225 Fed. 278, 1915.) 
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13. Wliere railroad companies leased their railroads, rolling stock, 
and other property, and surrendered possession thereof to the lessee, 
and the lessee thereupon assumed and maintained entire control and 
operation of the roads, the lessors agreeing to maintain their corpo- 
rate existence in order to hold title to the properties and to exercise 
their power of eminent domain in acquiring additional property when 
tlie lessee might so request and furnish the money therefor, and the 
lessee agreeing to pay the taxes and interest upon the bonded in- 
debtedness of the companies, and to pay dividends to the lessor^s 
stockholders at an agreed rate, the acquisition of property by the 
lessors by purchase and condemnation pursuant to the request and 
direction of the lessee, which property was paid for with money 
furnished by the lessee and was immediately delivered into the pos- 
session of the lessee and used by it in operating the roads under the 
terms of the leases, was not such a doing of business as made the 
lessors liable for the special excise tax imposed by act August 5, 
1909 * * * providing, etc., as corporate acts performed by a cor- 
poration in the exercise of its primary franchises, as the maintenance 
of its corporate existence or which relate strictly to the internal af- 
fairs of the coiporation and do not include the exercise of its secondary 
franchises, do not constitute '*doing business'^ within the statute, and 
though the acts of purchasing and condemning property were both 
coi-porate and business acts, the corporations merely acquired the 
instrumentalities to do the thing and to caiTy on the business for 
.which they were incorporated, and moreover '*net income" imports 
a gross income, and the diilerence between the two implies the ex- 
penditure of income for some corporate purpose, as that of carrying 
on or doing the business for which the corporation is organized, and 
such corporations received no income from railroads operated by 
thorn, and expended none in the operation of railroads or for any 
other purpose. (Lewellyn v. Pittsburgh, B. & L. E. R. Co., 222 Fed. 
177, 1915.) 

14. Dm'ing the greater part of the year 1910 plaintiff, a railroad 
company, owned a line of railroad which, with its roUing stock and 
equipment, was leased and operated by the lessee, which was obli- 
gated by the lease to pay all expenses of maintenance and renewal, 
taxes on the property, and other incidental expenses, but was entitled 
to retain from the rental the cost of certain permanent improvements 
made. During such time the lessor maintained its offices, trans- 
ferred stock, collected and deposited the rental, and expended such 
sums as were necessary in maintaining its corporate existence, includ- 
ing the State corporation tax. Before the end of the year the tease was 
canceled by mutual consent, and the lessor immediately sold and 
transferred all of the property and from the proceeds paid its bonded 
and other indebtedness. Held, That the lessor was not '^ engaged in 
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business" during the year, within the meaning of corporation tax act 
August 5, 1909 * * * and that it was not subject to the excise tax 
imposed thereby. (Miller v. Snake River Valley R. Co., 223 Fed 
946, 1915.) 

15. A lessor company, by issuing bonds at the lessee's request, in 
accordance with provisions in the lease, and in exercising the right of 
eminent domain to obtain additional land necessary for the operation 
of the leased road, at lessee's expense and under its direction, was not 
doing business within the meaning of the act. (New York Central 
& H. R. R. Co., V. Gill, 219 Fed. 184, 1915, C. C. A., reveramg N. Y. C. 
& H. R. R. Co. V. Gill, T. D. 1999, 1914.) 

16. Two corporations chartered by special acts of the Neiv York 
Legislature to construct and operate pneumatic tubes between places 
in the State for the conveyance of mails, newspapers, and parcels, 
each owned and operated tubes connecting the general post office 
in Manhattan with branch oflBlces and different places, and used ex- 
clusively for transportation of mails. By the action of the Post 
Office Department bids were invited for carrying of mails by pneu- 
matic tubes, but subject to the requirement that but one bid should 
be made for the service of the tubes owned by such two corporations, 
whereupon one company leased all of its property for a term of years 
to the other, which secured the contract and performed the required 
service. Held, That such lease was not ultra vires on the part of 
the lessor, but was valid, and that on its execution the lessor 
ceased doing business within the meaning of the corporation tax act 
of August 5, 1909 * * * and was not subject to the excise tax 
thereby imposed. 

Power of attorney is one method of enabling leasing companies to 
transact business formerly done by granting companies and does not 
make leasing company agent of lessor company. 

A corporation, unless prohibited by explicit terms in its grant of 
power, may let its property for limited term of years ; the lessee is 
not agent of lessor ; the power to sell implies the power to lease and 
such lease is valid although not authorized by charter. (New York 
Mail and Newspaper Trans. Co. v. Anderson, C. C. A. in 234 Fed. 590, 
1916, and N. Y. Pneumatic Service Co. v, Anderson (affirms dec. of 
D. C.) 

17. A gas company, which has leased its plant and all other physical 
property for a term of years, the business for which it was incorporated 
being carried on by its lessee, is not ^* carrying on or doing business" 
within the meaning of this act and subject to the tax thereby im- 
posed, although it retains its franchise and organization, and receives 
and disburses its income, and under the terms of the lease bears the 
expense of alterations, improvements, and additions to its plant 
made during the term, and also during the term has applied for and 
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obtained from the legislature amendments to its special charter. 
(Waterbm-y Gaslight Co. v. Walsh, 228 Fed. 54, 1916.) 

18. A railway company leased its mines, railroads, and other prop- 
erty, but thereafter maintained an office for the transaction of busi- 
ness, maintained its corporate existence and organization by the 
annual election of officers, and received an income in the shape of 
rental, and distributed dividends to its stockholders. It held itself 
in readiness to resiune the operation of its properties if the leases 
should be violated by the lessees, and in such leases it reserved the 
right to develop the forests on its land, to remove timber, and to 
mine everything underlying its properties except coal. It made 
annual returns of its income, and kept and maintained stock books 
for the transfer of its capital stock and the transactions of other 
business. Heldy That these acts did not constitute a ''doing of 
business,^' so as to subject the corporation to the corporate excise-tax 
act, as it is not the power to act, but actual activities in certain 
directions, which constitute a ''doing of business,*' and the corpora- 
tion was not doing business as a common cannier which was the prime 
object of its incorporation. (State Line & S. K. Co. v, Davis, 228 
Fed. 246, 1916.) 

19. A corporation which, having leased all its property and fran- 
chises, except its franchise to bo a corporation, thereafter affirma- 
tively exerts its power for the acquisition of additional franchise 
rights, Ls "doing business," so as to be subject to the excise tax, under 
this section. (Pubhc Service Ry. Co. et al. v, Herold, 227 Fed. 490, 
1915. Reversed in Pubhc Service Ey. Co. v. Herold, 229 Fed. 902, 
906, 1916.) 

20. A corporation, though it has leased its electric power plant 
and all its property and franchises, except the franchise to be a cor- 
poration, is "doing business," and so subject to the excise tax, imder 
this section, one of the express purposes of its incorporation being 
to lease such plants. (Public Service Elec. Co. ot al. v. Herold, 227 
Fed. 491, 1915. Reversed by Pub. Service Ry. Co. v. Herold, 229 
Fed. 902, 906, 1916, on tliis point.) 

21. A corporation which leases its business as it exists, but in doing 
so preserves a right to extend such business for the benefit of the 
lessee, if the lessee requests it, is thereafter "doing business," and 
so subject to the excise tax, under act August 5, 1909, where it exerts 
such reserve power in a substantial way, so as to acquire additional 
property, though doing so for the benefit of the lessee as well as 
itself. (Pubhc Service Ry. Co. v. Herold, 227 Fed. 494, 1915. Re- 
versed in Pub. Service Ry. Co. v. Herold, 229 Fed. 902, 906, 1916.) 

22. Where a corporation leased its property, franchises, rights, and 
privileges, the lessee agreeing to make extensions to the lessor's lines 
of railway, etc., and the corporation performed no acts save to receive 
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rentals, it was not liable to corporation taxes, under this act, because 
not *' doing business." (Public Service Co. et al. v. Herold, 227 Fed. 
500, 1915. Affirmed by Pub. Service Ky. Co. v. Herold, 229 Fed. 
902, 906, 1916.) 

23. Corporation tax law (act Aug. 5, 1909, clause i) * * * im. 
poses such excise tax, not because of every act performed by a cor- 
poration under its incidental powers, but upon the privilege of doing 
and carrying on the business for which the corporation is organized, 
and when it ceases the conduct of such business by turning it over 
to be carried on by another it ceases to be subject to the tax so long 
as it commits no act by which the resumption of its business is to be 
inferred. 

A corporation authorized by its charter to '' manufacture, buy, sell, 
lease, and let power plants and generating stations for the manufac- 
ture and distribution of electric current" is not, because a part of 
its authorized business is the leasing of property, carrying on or doing 
business within the meaning of the corporation tax law, where by 
a lease it divested itself of all of its property, and has since merely 
maintained its entity and collected and disbursed the rents for the 
demised property. (Public Service Co. v. Herold, 229 Fed. 902, 1916. 
Reversing Pub. Service Ry. Co. v. Herold, 227 Fed. 494 ; Pub. Service 
Ry. v. Herold, 227 Fed, 490; Pub. Service Elec. Co. et al. v. Herold, 
227 Fed. 491. Affirming Pub. Service Ry. Co. et al. v. Herold, 227 
Fed. 500; Pub. Service Gas Co. et al. v. Herold, 227 Fed. 496, 1915.) 

24. A gas company leased all of its property, the contract of lease 
providing that the lessee should assume the company's contracts and 
should be entitled to use the company's name whenever necessary 
to have the benefit of its franchises. It was also agreed that the 
lessor's plan should be maintained by the lessee, who should make any 
nec^sary or advisable extensions. The company retained its cor- 
porate organization, paying secretary's salary, director's fees, and for 
books and postage used in the distribution of dividends and the pay- 
ment of interest on bonds. No new bonds, however, were issued, 
although stock owned by the company in another corporation was 
voted. Held J That the company was not "doing business" within 
this act, and so was not liable to corporation taxes. (Public Service 
Gas Co. et al. v. Herold, 227 Fed. 496, 1915. Affirmed by Public. 
Service Ry. Co. v, Herold, 229 Fed. 902, 906, 1916.) 

25. In the case of the Rio Grande Junction Ry. Co. v. U. S., the 
Court of Claims held that a corporation doing the business for which 
it was organized was liable to tax. The court said: 

We do not believe a corporation should be allowed to organize for the ostensible 
purpose of building and operating a railroad and then lease the road before it was 
built under such circumstances as to show that that was its original and only purpose, 
and thereby evade the payment of the corporation tax. (Bio Grande Junction Ry. 
Co., V. U. S., 51 Ot. Cls. 274, 284, 1916.) 
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26. If the purpose for which the corporation was organized was to 
build and lease property, the rents derived from such lease are tax- 
able, even though thereby the corporation leases all the property 
and of necessity goes out of all corporate business excepting the 
collection and distribution of its rents, (Rio Grande Junction Ry. 
Co. V. U. S., 51 Ct. Cls. 274, 284, 1916.) 

27. An operating agreement by which a street railroad company 
surrenders its own and leased lines to the possession of another com- 
pany for operation for a term of 999 years, in consideration of aimual 
rentals and the payment of interest on its indebtedness and that of 
its lessors, does not differ in legal effect from a lease, and the lessor is 
not subject to the excise tax imposed by the Corporation Tax law 
(act Aug. 5, 1909) * * * as '* doing business" through the oper- 
ating company as its agent. 

A corporation which has ceased to pursue the occupation for which 
it was organized by reason of the leasing of its property, may con- 
tinue to exist, and ta receive and disbm^e rentals, and pay or renew 
its debts, or create new indebtedness, without being subject to the 
excise tax for ** doing business" under such statute. (McCoach v. 
Continental Passenger Ry. Co., 233 Fed., 976, 1916.) 

28. The true test of distinction to determine whether a corporation 
organized for a business purpose is ** engaged in business" within the 
meaning of corporation tax law, act August 5, 1909 * * * so as 
to be subject to the excise tax thereby imposed is whether it is con- 
tinuing the body and substance of the business for which it was 
organized, and in which it set out, or whether it has substantially 
retired from it and turned it over to another. If the latter appears 
then its tax exempt status must be tested by the further query 
whether it had during the critical period done only such acts as are 
properly and normally incidental to the status of a mere lessor of its 
property or whether it has exercised its peculiar corporate franchise 
outside of and beyond the fair scope of that status. 

Street and suburban railroad companies which owned and had 
operated their lines leased the same to an operating company for the 
full term of their franchises. Thereafter they did only what was 
necessary to maintain then* organization, and collect and disbm-se 
their rentals in dividends and otherwise, except that in accordance 
with the provisions of some of the leases, giving the lessees the right 
to sell unimportant items of property, which was not needed and to 
reinvest the proceeds in other property subject to the lease, the 
lessors joined in conveyances of the property sold; also in one case 
under the terms of the lease the lessor issued to the lessee treasury 
stock and bonds previously authorized for improvement purposes, 
in payment for such improvements made by the lessee, and in 
another case the lessee brought a suit in the name of the lessor, the 
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latter having no connection with the case. Held, That none of such 
acts constituted ^* engaging in business '' within the meaning of this 
act, and that such corporations were not subject to the excise tax 
imposed thereby. (Traction Co.'s v. Collectors of Int. Kev., 223 Fed 
984, 1915.) 

29. A railroad corporation which had leased all its property to 
another, which operated and maintained it, paying a fixed rental to 
the lessor, is not carrying on or doing business within this act, though 
such corporation maintained its corporate existence and has an oflSce 
where it receives the rental and distributes it among its stockholders, 
and though, as required by the lease, it has during the year made 
certain improvements on the property, paid for by the sale of old 
material or by certificates of indebtedness of the lessee, since the 
expression ^* doing business'' in that statute is one in common use, 
which has the same meaning applied to a corporation as to a natural 
person, and does not include one who has retired from business and 
is merely maintaining property leased by him to another. (Jasper & 
E. Ry. Co. V. Walker, 238 Fed. 533, 1917.) 

30. Where a lessee corporation agrees with the lessor for the henefit 
of the latter's shareholders to pay such shareholders quarterly sums 
or dividends on dates stated each year during the terms of the lease 
to registered holders of such shares on the 10th day preceding each 
date for payment and the agreement was endorsed on certificates of 
the capital stock of the lessor corporation, HelAj That lessor corpora- 
tion was doing business within the meaning of the above act as the 
lessee company merely relieved lessor of the duty of distnhution. 
(Blalock, Collector, v. Georgia Ry. & Elec. Cto., 246 Fed. 387, 1917.) 

31. A street railway corporation which leased its lines and property 
to another corporation in 1897 and had not since operated them was 
not in 1913 * 'engaged in business" within corporation tax law, August 
5, 1909, * * * so as to be subject to the tax imposed by such 
law. (West End Street Ky. Co. v. Malley, 246 Fed. 625, 1917.) 

32. The plaintiff corporation to which payments were required to 
be made by the railroads using the terminal, and which granted 
concessions and licenses to others than the said stockholding rail- 
roads for the transaction of various kinds of business, and which 
operated facilities for supplying power, heat, light, gas, etc., manufac- 
tured by it, was engaged in business. (Boston Terminal Co. v. Gill, 
246 Fed. 664, 1917, affirming the decision of the district court in 
T. D. 2428, 1916.) 

33. A corporation which has not reduced its activities to owning 
and holding property and the distribution of its avails, but maintftins 
its organization for continued efforts in pursuit of profit and lor such 
activities as are therein essential, is carrying on business withm the 
meaning of the act. 
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Respondent corporations, besides receiving and distributing among 
their shareholders the royalties from a number of outstanding long- 
term ''mining leases, '^ employed another company to inspect the 
lessee's operations and keep them to their contracts, made some 
mining explorations at expense on other parts of their properties, 
sold or leased other parcels and sold some timber, Heldy That they 
were carrying on business within the meaning of this act. (Von 
Baumbach v. Sargent Land Co., 242 U. S. 503, 1917.) 

34. A railroad corporation leased its property and franchises, for 
the full term of its charter and any renewal thereof, to another rail- 
road company, the lease being approved by the State Legislature 
granting the original charter, and providing, not only that the lessor 
should thereafter maintain its corporate existence, but should issue 
to the lessee stock, bonds, or other obligations for the completion of 
a proje ted branch road and for the construction of any other rail- 
roads which the lessee might desii^e to construct and to cover ex- 
penses for the constru'?tion or purchase of locomotives, cai*s, and 
ma' hinery, the lessee binding itself to pay and disc harge su( h obli- 
gations at maturity, Hddj that the issuance of bonds by the lessor 
corporation under such provision did not amount to a resumption 
of business whic h the lease had transferred or an engaging in busi- 
ness within corporation tax act, August 5, 1009. (Anderson v. 
Morris & E. R. Co., 216 Fed. 83, 1914; followed in 219 Fed. 185, 1915; 
N. Y. Central & H. R. R. Co. v. Gill; 223 Fed. 989, 1915, Traction 
Co's. v. CoUetors of Lit. Rev.; 229 Fed. 902, 1916, Pub. Service 
Ry. Co. V. Herold; 239 Fed. 739, 1917, Rensselaer & S. R. Co. v. 
Irwin.) 

35. The Old Colony Railroad Co., whose demised roads were 
operated by the Now York, New Haven & Hartford Railroad Co. 
as lessee, and not as agent, Held not a corporation ''engaged in 
business" during the years 1909-1912, inclusive, within the meaning 
of corporation tax law August 5, 1909, sec. 38, and therefore 
not subje t to the imposition of the tax authorized. (Old Colony 
R. Co. V. Gill, 257 P^ed. 220, Aug. 6, 1919.) 

36. A pipe-line company organized by, and doing business only fof, 
two other pipe-line corporations, Heldy not merely a convenient 
agent of these corpoi'ations, but to be doing business for profit 
within corporation tax law. (Associated Pipe Lino Co. v. United 
States, 258 Fed. 800, 1919.) 

Dissolved corporations. 

A corporation which has continued in business through a calendar 
year can not evade liability for the special excise tax imposed by 
act August 5, 1909, by dissolving before the time when it is required 
to make a return of said business to the collector of internal revenue 
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and the assessment of the tax. (United States v. General Inspection 
& Loading Co., 192 Fed. 223, 1911, Affirmed by C. C. A. 204 
Fed. 667.) 

The tax is one upon doing business in a corporate capacity, and 
receivers of an insolvent corporation, duly appointed by a court of 
equity, which corporation was not doing business when the act was 
passed, and has done no business since, are not within the act, nor 
required to make returns and pay taxes on the income realized bj 
them while acting as officers of the court and under its direction. 
(Pennsylvania Steel Co. v. New York City Railway Co., 198 Fed. 
774, 1912. CCA., affirming the decision of the District Court in 
193 Fed. 286.) 

Excepted corporations — Public utilities. 

The fact that plaintiff was a pubhc utilities corporation, livhich, 
imder the laws of the State, was not the owner of the property, but 
merely intrusted with the use thereof, which it must devote to the 
public, does not entitle it to more favorable treatment than other 
corporations; it being a corporation organized for profit, having a 
capital stock represented by shares, and the act making no excep- 
tions in favor of public utilities. (Union Hollywood Water Co. v. 
Carter, 238 Fed. 329, 1917.) 

Excepted corporations — Charitable organizations. 

Corporations organized under the laws of Minnesota, not for 
charitable or eleemosynary purposes but for the pecuniary advantage 
of their shareholders, ffeZd, ^'organized for profif within the mean- 
ing of the corporation tax law of August 5, 1909, and not excepted 
from tax liability. (Von Baumbach v, Sargent Land Co., 242 U. S. 
503, 1917.) 

Excepted corporations — Domestic building and loan associations. 

A building and loan association, organized under the laws of 
Washington (Pierce's Code, sees. 7128, 7130, 7131, 7149, 7154, 
7160), which loaned funds to nonmembers, issued preferred or 
guaranteed interest-paying stock not borrowed upon, is not within 
the exception in the act subjecting corporations to an annual tax, 
except building and loan associations organized exclusively for the 
mutual benefit of members. (Pacific Building and Loan Assn. v. 
Hartson, 201 Fed. 1011.) 

A building association is not excluded from the right to such 
exemption as not one '^organized and operated exclusively for the 
mutual benefit of its members'' because it issues both prepaid and 
installment stock; the prepaid stock being entitled to a fixed 
dividend, payable however, only out of earnings of the association, 
though under its plan of operation there might be inequality in the 
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returns to the prepaying stockholder, etc., since the word ''mutual" 
is not to be construed as synonymous with ^' equal," (Parkview 
Building & Loan Assn. v. Herold, 203 Fed. 876, 1913. Affirmed in 
Herold v. Parkview Building & Loan Assn., 210 Fed. 577.) 

Issuance of prepaid stock does not destroy mutuality. (Parkview 
Building and Loan Assn. v. Herold, 203 Fed. 876, 1913. Affirmed 
by Herold v. Parkview Building & Loan Assn., 210 Fed. 577, 1914.) 

Held, that the final clause, ''no part of the income of which," 
etc., applies only to the fourth group of corporations named, i. e., 
religious, etc., corporations, and has no apphcation to building 
associations which are organized for the express purpose of benefit- 
ing their stockholders, but that all such associations, if they come 
within the terms of the proviso as to organization and operation, 
are exempted. (Herold v. Parkview Building & Loan Assn., 210 
Fed, 577, 1914.) 

Borrowing money from or loaning money to nonmembers does not 
deprive domestic building and loan associations of exemption as 
organized and operated for the mutual benefit of members. (Central 
Building, Loan and Savings Co. v, Bowland and BeUefontaine Building 
& Loan Co. v. McMaken, 216 Fed. 526, 1914. U. S. D. C.) 

Excepted corporations — Fraternal beneficiary societies. 

Fraternal beneficiary associations, not operating under the lodge 
system, are not included in the exemption from tax set forth in the 
proviso of subdivision 1 of section 38. 

The absence of profit in the operation of such an association is not 
the criterion as to whether it is within the exemption as a fraternal 
beneficiary society, but the want of a fraternal side and object which 
it is in some measure organized to promote. (Commercial Traveler's 
Life & Accident Assn. v, Rodway, 235 Fed. 370, 1913.) 

Foreign corporations. 

Where a foreign corporation owned timber lands in a State and 
operated a match factory, but sold such timber lands to another com- 
pany, as well as its plant, the payments to be made in installments, 
the foreign company to retain title until paid in full, although retain- 
ing an attorney in the State to look after its interests and an agent 
for service of process, as required by State statute, such corporation 
was not thereafter "doing business" in the State, so as to render the 
property sold taxable to it under Corporation Tax Act, August 5, 
1909. * * * (Bryant & May, Ltd., t?. Scott, 226 Fed. 875, 1914.) 

Where a Canadian corporation, making newspaper paper, sent 
agents into the United States to solicit purchasers for its product, 
paying their expenses, hiring desk room in the United States, empow- 
ering the salesmen to make written contracts, in part in the United 
States, subject to the corporation's approval in Canada, and, when 
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approved, to deliver the contracts, paying rent, storage charges on 
paper shipped into the United States, and also for work done by 
checks drawn on a bank in the United States, where the company 
kept its funds received for goods delivered in the United States to 
purchasers, and then, to perform its written contracts, shipped paper 
consigned to itself in the United States to different points, where it 
hired storage rooms, and had the paper deUvered to itself at such 
rooms, where it stored it in its own name and at its own risk pending 
deliveiy, doing so for its own convenience and to insure delivery 
according to contract, also shipping into the United States and 
storing in such manner paper to meet anticipated demands, such 
Canadian company ** did business" in the United States and '' engaged 
in business'' therein, and also *^ transacted business'' in the United 
States, so that it was liable to taxation under act of August 6, 1909, 
and under income-tax law October 3, 1913, chapter 16, section 2, A. 
subdivision 1, and G (a). (Laurentide Co. v. Durey, 231 Fed. 223, 
1916.) 

Beceivers. 

The tax imposed by section 38, act August 5, 1909, is one upon doing 
business in a coi-porate capacity, and receivers of an insolvent cor- 
poration, duly appointed by a court of equity, which corporation was 
not doing business when the act was passed, and has done no business 
since, are not within the act, nor required to make returns and pay 
taxes on the income realized by them while acting as oflBcers of the 
court and under its direction, notwithstanding the property seized 
did not include the corporate franchise to be a corporation, and its 
oi^anization was maintained. (Pennsylvania Steel Co. v. New York 
City Ky. Co., 176 Fed. 472, 1910; 193 Fed. 286, 1912; 198 Fed. 774, 
1912; and United States v. Whitridge and United States v. Joline & 
Robinson, 231 U. S. 144, 1913.) 

SUBDIVISION n, SECTION 88. 

Second. Such net income shall be ascertained by deducting from the gross amount 
of the income of such corporation, joint-stock company or association, or insurance 
company, received within the year from all sources, (first) all the ordinary and neces- 
sary expenses actually paid within the year out of income in the maintenance and 
operation of its business and properties, including all charges such as rentals or fran- 
chise payments, required to bo made as a condition to the continued use or possession 
of property; (second) all losses actually sustained within the year and not compen- 
sated by insurance or otherwise, including a reasonable allowance for depreciation of 
property, if any, and in the case of insurance companies the sums other than di\i- 
dends, paid within the year on policy and annuity contracts and the net addition, if 
any, required by law to be made within the year to reserve funds; (third) interest 
actually paid within the year on its bonded or other indebtedness to an amount of 
such bonded and other indebtedness not exceeding the paid-up capital stock of such 
corporation, joint-stock company, or association or insurance company, outstanding 
at the close of the year, and in the case of a bank, banking association, or trust com- 
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pany, all interest actusJly paid by it within- the year on deposits; (fourth) all sums 
pu.d by it wi^nn the year for taxes imposed under the authority of the United States 
or of any State or Territory thereof, or imposed by the government of any foreign 
country as a condition to carry on business therein; (fifth) all amounts received by it 
within the year as dividends upon stock of other corporations, joint-stock companies 
or associations, or insurance companies, subject to the tax hereby imposed: Provided^ 
That in the case of a corporation, joint-stock company or association, or insiirance 
company, organized under the laws of a foreign country, such net income shall be 
ascertained by deducting from the gross amount of its income received within the 
year from business transacted and capital invested within the United States and any 
of its Territories, Alaska, and the District of Columbia, (first) all the ordinary and 
necessary expenses actually paid within the year out of earnings in the maintenance 
and operation of its business and property within the United States and its Territories, 
Alaska, and the District of Columbia, including all charges such as rentals or franchise 
pa3attents required to be made as a condition to the continued use or possession of 
property; (second) all losses actuaUy sustained within the year in business conduct^ 
by it within the United States or its Territories, Alaska, or the District of Columbia 
not compensated by insurance or otherwise, including a reasonable allowance for 
depreciation of property, if any, and in the case of insurance companies the sums other 
than dividends, paid within the year on policy and annuity contracts and the net 
addition, if any, required by law to be made within the year to reserve funds; (third) 
interest actually paid within the year on its bonded or other indebtedness to an amount 
of such bonded and other indebtedness, not exceeding the proportion of its paid-up 
capital "Stock outstanding at the close of the year which the gross amount of its income 
for the year from business transacted and capital invested within the United States 
and any of its Territories, Alaska, and the District of Columbia bears to the gross 
amount of its income derived from all sources within and without the United States; 
(fourth) the sums paid by it within the year for taxes imposed under the authority of 
the United States or of any State or Territory thereof; (fifth) all amounts received by 
it within the year as dividends upon stock of other corporations, joint stock companies 
or associations, and insurance companies, subject to the tax hereby imposed. In the 
case of assessment insurance companies the actual deposit of sums with State or Terri- 
torial officers, pursuant to law, as additions to guaranty or reserve funds shall be treated 
as being payments required by law to reserve funds. 

Deductions. 

BUSINESS EXPENSES. 

An ordinary expenditure by a mutual life insurance company for 
renewal of office furniture and equipment did not constitute assets^ 
but was rather an expense of maintenance and operation, which it 
was entitled to deduct in determining the net income on which it 
was taxable imder corporation tax act. (Mutual Benefit Life Ins. 
Co. V. Herold, 198 Fed. 199, 1912, and Conn. Mutual Life Ins. Co. v. 
Eaton, 218 Fed. 206, 1914.) 

Where the State tax on capital stock of banks falls directly on the 
stockholders, these taxes can not be legally deducted from gross 
income in returns made by banks. The tax is not upon the banks, 
and in paying it they act as agents. (Eliot National Bank v. Gill, 
210 Fed. 933, 1913, which was af&rmed by C. C. A. in 218 Fed., 601, 
1914, Eliot National Bank v. Gill. Same point similarly decided in 
National Bank of Commerce in St. Louis v. Allen, 211 Fed. 743, 1914, 
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which was aflSrmed in National Bank of Commerce in St. Louis r. 
Allen, 223 Fed. 472, 1915, and in Northern Trust Ck). v. McCoach, 215 
Fed. 991, 1914.) 

Where a corporation sells its own bonds at a discount, if a loss 
sustained thereby is an expense it will not be paid until the maturity 
of the bonds, and should therefore be prorated over the life of the 
bonds and not deducted in full in the year in which the bonds were 
issued. 

Goveriunent's theory that the discoimt should be apportioned ove: 
the lifetime of the bonds is sustained. 

A book charge because of the sale of an issue of bonds at less thai 
par or because of bad debts or for money paid out for charities is no; 
a part of the ''expenses actually paid within the year out of income 
to be deducted from gross income. (Baldwin Locomotive Works r. 
McCoach, 215 Fed. 967, 1914. Affirmed in 221 Fed. 59, 1915, 
C. C. A.) and Chicago & Alton R. R. Co. v. U. S. (53 Ct. Cls. 41.) 

Expenditures for additions and betterments to the property sucli 
as expenditures for sidings or spur tracks are not authorized deduc- 
tions from gross income. 

Payments for labor and materials which go into the actual operat- 
ing of the road and the property are deductible as operating exrenses. 

Maintenance means the upkeep or preserving of the condition ot 
the property to be operated and does not mean additions to the 
equipment, additions to the property, or improvements of former 
condition of the road*. 

Where old rails are replaced with new and heavier rails, wooden 
bridges and culverts with concrete and steel bridges and culverts, 
the rule is that the cost of renewals with like kind and quaUty k 
allowable, but excess cost is not allowable as a deduction. (Grand 
Rar^ids & Indiana Ry. Co. v. Doyle, 245 Fed. 789, 1915.) 

Profits of corporation distributed to stockholders nominally a? 
salaries not deductible from gross income as they do not differ from 
dividends on stock. (Jacobs & Da vies One.) v. Collector. Decision 
of lower court affirmed in 228 Fed. 505, 1915.) 

A corporate shipowner is entitled to deduct necessary repairs; that 
item not being included in ** depreciation,'' which means the lessening 
in value due to obsolescence, etc. (San Francisco & P. S. S. Co. v. 
Scott, 253 Fed. 854, 1918.) 

DEPRECIATION, 

Insurance companies owning securities taken at market value mfly 
not, under this act, deduct from gross income as depreciation the 
net decrease in market value of such securities, as depreciation is 
limited to the loss in actual nse value due to wear and tear reflected 
in a fall in money value. (Opinion of Judge Hand, U. S. D. C. 
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So. Dist. of N. Y. 1919, in the case of N. Y. Life Ins. Co. v. Anderson.) 
This case, as reported in 257 Fed. 576, was further heard upon a 
question of accounting only, and is now on appeal on the point of 
depreciation allowances. 

DEPLETION AND DEPRECIATION — MINING COMPANIES. 

A corporation mining ores from its own premises is not entitled to 
deduct from the proceeds of the ores mined, by way of depreciation 
under the corporation tax law of 1909, the difference between the 
gross proceeds of the sales of ores during the year and the moneys 
expended in extracting, mining, and marketing the ores. (Stratton's 
Independence (Ltd.) v. Howbert, 231 U. S. 399, 1913.) 

In determining the net income of a corporation for a given year on 
which it is subject to excise tax imder act August 5, 1909, the cor- 
poration is entitled to a ''reasonable allowance" for depreciation of 
its property and under such a provision a mining corporation engaged 
in extracting ore from its mines is entitled to an allowance for depre- 
ciation equal to the value in place of the ore extracted and disposed 
of during the year. (United States v. Nipissing Mines Co., 202 Fed. 
803. Affirmed m 206 Fed. 431, 1913.) 

The property of a coal mining corporation was depreciated for each 
ton of coal mined to the amouiit of 15 cents per ton. Held, That 
the corporation could not be taxed on the theory that the full value 
of the coal mined represented the income, but was entitled to deduct 
therefrom ^uch amounts as represented depreciation in the mining 
property. (Forty Fort Coal Co. v. Kirkendall, 233 Fed. 704, 1915.) 
District court, M. D. Penn. 

Proceeds of a sale of ore in a mine considered income and exhaus- 
tion or depletion of capital can not be deducted therefrom as depre- 
ciation. (Von Baumbach v, Sargent Land Co. 242 U. S. 503, 
reversing decision of the U. S. Dist. Ct. in 207 Fed. 423, and C. C. A. 
219 Fed., 31.) 

Depletion of ore bodies, — For the purpose of determining its net 
income for the basis of taxation under the act, a mining corporation 
is not entitled to deduct from its gross income any amount whatso- 
ever on account of depletion or exhaustion of ore bodies caused by 
its operations for the year for which the tax is assessed. (Goldfield 
Cons. Mines Co. v. Scott, 247 U. S. 126.) 

Deduction of cost value of ore in ground. — In the ascertainment of 
its net income under the act, a mining corporation is not entitled to 
a deduction against gross proceeds from the mining and treatment 
of ores to the extent of the cost value of the ore in the ground before 
it was mined, ascertained in compliance with T. D. 1675, 1918. (Id.) 

The lessee of mining property may not deduct the proportional 
value of the ore in place on January 1, 1909, with respect to each 
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ton of ore mined, as so much depletion of caoital assets, bnt mar 
deduct a proportionate part of the royalty paid in advance. CU. S. r. 
Biwabik Mining Co., 247 U. S. 116, 1918, Supreme Court aflirming 
the decision of the district court and reversing that of the C. C. 1 
242 Fed. 9, 1917.) 

DEPLETION AND DEPRECIATION — ^LUMBER COMPANIES. 

In distinguishing preexisting capital from income subject to the 
act, it is a mere question of method whether a deduction bo madt 
from gross receipts in ascertaining gross income, or from gross in- 
come, by way of depreciation, in ascertaining net income. 

The principle upon which the removal of minerals by mining com- 
panies has been held not to produce a depreciation within the mean- 
ing of the act is inar)plicable to the case of a company engaged in the 
business of manufacturing and selling lumber from timber sunplied 
by its own timber lands, and which seUs the lands incidentally after 
the timber is removed. (Doyle v, Mitchell Bros. Co., 235 Fed. 68fi. 
affirmed by 247 U. S. 179, 1918.) 

INTEREST. 

An investment and mortgage loan company not allowed, as a 
deduction, the amount paid as interest to purchasers of certain 
evidence of indebtedness called "debenture bonds'' and the amount 
paid to purchasers of mortgage notes and bonds secured by mort- 
gages on real estate sold and assigned by plaintiff to investors with 
its guarantee, these mortgages being called '* guaranteed real estate 
securities." (Middlesex Banking Co. v. Eaton, 221 Fed. 86; C. C. A. 
affirming judgment in 233 Fed. 87.) 

Interest on bonded or other indebtedness paid within the year is to 
be deducted from gross income, according to the second clause of 
sec. 38; but only the interest paid upon such indebtedness to an amount 
not exceeding the corporation's paid up capital stock. The question 
was decided by the Supreme Court, decision of Anderson v, Forty-T.vo 
Broadway (239 U. S. 69) and followed in Boston Terminal Co. w 
Gill (246 Fed. 664, 1917), C. C. A., affirmmg decision of the district 
court. (T. D. 2428.) 

Where a corporation carries a current indebtedness exceeding the 
amount of its paid up capital stock, the interest deductions allowed 
in, determining the net income subject to the corporation tax is 
limited to so much of the indebtedness as does not exceed tic 
capital. 

Congress has power to adopt a basis of distinction between cor- 
porations carrying indebtedness that exceeds the amount of the 
capital and those that do not, and the provision in the corporation 
tax act limiting the amount of interest deductions to so much of 
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the indebtedness as does not exceed the capital stock is not an 
arbitrary classification. (Anderson v. Forty-Two Broadway Co. 
239 U. S. 69, 1915,) (Reversing 209 Fed. 991 and 213 Fed, 777,) 

Interest on unassumed mortgages may be deducted under the 
provisions of the act. (Annual Report of the Commissioner of Int. 
Rev. 1915, p. 34. American Real Estate Co. v. Marshall.) 

The * * * company was organized under a special statute 
closely defining its organization and powers for the purpose of build- 
ing and maintaining a xmion station. As in effect required by the act, 
its capital stock of $500,000 was subscribed for by the five railroad 
companies named therein, in equal shares. Such companies were 
also required to use the station, and to pay therefor, in proportion 
to the use made of the same, such amoxmts as should be necessary 
to pay the expenses of the corporate administration and of main- 
taining the station, the interest on the company's bonds, which 
amounted to $14,500,000 and dividends on its stock not exceeding 
4 per cent. Such companies were also required in case of fore- 
closure to pay any deficiency of the bonded debt in the same pro- 
portions. The company received a substantial income aside from 
the payments from the railroad companies from facilities furnished 
to the traveling public and from leases and concessions. It had 
never paid any dividends on its stock. It was required to pay a 
state franchise tax on its capital stock, but the station property was 
assessed to the railroad companies. HeMy that the company was 
a corporation ''oi^anized for profit'' and '^engaged in business," 
within the meaning of section 38, act of August 5, 1909, and subject 
to the special excise tax thereby imposed; that its gross income under 
*the act included all sums received from the railroad companies, 
and that it was entitled to a deduction therefrom on account of 
interest paid, under clause 2, to the extent only of the interest on 
so much of its debt as equalled its capital stock of $500,000. (Boston 
Terminal Co. v. Gill, 246 Fed. 664, 1917.) 

A corporation which did a brokerage business and bought 
securities for its customers, who paid only a part of the purchase 
price, paying interest on balances, the corporation also paying for 
the securities purchased, only part of the purchase price and 
owing balances on which it paid interest, including in its 
return of gross income the difference between the interest re- 
ceived and the interest paid, made an incorrect return imder the 
act of August 5, 1909. Interest received by plaintiff from customers 
should be included in gross income. Interest may be deducted 
only to an amount not exceeding the paid up capital stock outstand- 
ing at the close of the year. (Altheimer & Rawlings Investment 
Co. 1^. Allen, collector, 248 Fed., 688.) (Petition for Writ of Certi- 
orari in U. S. Supreme Court dismissed Nov. 11, 1918, 248 U. S. 6780 
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Moneys paid a pipe-line corporation by its stockholders. Hdd not 
payment for capital stock, but advances to corporation, and cor- 
poration, having no paid up stock, could not deduct interest on such 
advances in calculating net income. (Associated Pipe Line Co. r. 
United States, 258 Fed. 800, 1919.) 

Money reserved and set aside by book entries each year for the 
pm'pose of meeting a loss occasioned by selling bonds belo\^ par 
was not a payment of interest nor did it represent a loss actually 
sustained within the year — the money not being, in fact, paid out— 
and hence could not be deducted either as an interest payment 
on outstanding indebtedness or as a loss of the current year under 
subdivision 2, section 38, act of August 5, 1909. Bookkeeping en- 
tries are not a basis for taxation. (So. Pac. Ry. Co. v. Muenter & 
Wardell (unreported), (C. C. A., 9th Cir., 1919.) See also Chicago & 
Alton R. R. Co, v. U. S. (53 Ct. Cls. 41.) 

LOSSES. 

In the absence of evidence to the contrary, the profits and Iosse> 
on sales of real estate, acquired by mutual insurance companie^ 
through foreclosure of mortgages securing loans made by them, and 
carried by said companies as assets at a valuation equal to the 
original cost to the company, should be treated as having been made 
or sustained during the year, and the company was chargeable in \{> 
gross income with the profits made and entitled to a deduction of 
the full amount of the losses. (Connecticut Mutual Life Ins. Co. v. 
Eaton, 218 Fed., 206, 207, 1914.) AiErmed in 223 Federal 1022 on 
another point. 

See Southern Pacific Railway Co. v. Muenter & Wardell, last case 
under "Interest deductions" above. 

NET ADDITIONS TO RESEKVE FUNDS. 

Where a niutual insurance company issued supplementary policy 
contracts, by which the amount due on policies that had matured 
was paid in annual installments for a given term of years, or during 
the lifetime of the beneficiary, instead of in one sum, and, to secure 
such payments, was required by State law to maintain a reserve, it 
was entitled to deduct such reserve from its income received in de- 
termining the amount on which it was liable for excise taxation under 
corporation tax act, section 38. (Mutual Benefit Life Ins. Co. r. 
Herold, 198 Fed. 199, 1912.) 

In case of McCoach v. Insurance Co. of North America the Supreme 
Court (244 U. S. 585, 1917) reversed the decision of the C. C. A. (In- 
surance Co. of North America v., McCoach, 224 Fed. 657, 1915), 
and affirmed the decision of the district court (218 Fed. 905) holding 
that a fire and marine insurance company in Pennsylvania is not 
required by State laws to maintain a reserve against unpaid losses 
and, therefore, amounts added by it to such reserve may not be de- 
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ducted in determining the company's net income for purposes of the 
corporation tax. 

Where a mutual life insurance company had obligations on policies 
termed supplementary contracts, presenting the feature that, when 
a policyholder died, the beneficiary exercised an option to take the 
avails of the policy in installments, the general reserve fund was 
chained with a fixed liability according to the deferred term covered 
-by the option, the inclusion of such contracts, as exhibiting a reserve 
liability, in the calculation of the annual ''net addition to reserve '' 
which might be deducted from the gross income, was warranted 
under corporation tax act, section 38. (Northwestern Mut. Life Ins. 
Co. V. Fink, 248 Fed. 569, 1917.) 

Where a New Jersey corporation engaged in insurance business 
was required by New Jersey commissioner of banking and insurance 
to provide reserve for all policies written though premiimis were 
not fuUy paid, all sums paid into reserve are to be excluded in com- 
puting gross income for purpose of taxation under corporation excise 
tax act. (Prudential Insurance Co. v. Herold, 247 Fed. 681.) 

Under acts Tennessee 1895, chapter 160, sections 1, 8, 16, relating 
to insurance companies, reserve fimds are not required by law to be 
so maintained as to include additional sums reserved to satisfy impaid 
losses, accrued or prospective, and no deductions for amounts so 
reserved, though required by the insurance commission, can be 
allowed under excise tax law August 5, 1909, section 38, in comput- 
ing a Tennessee company's net income for taxation, though the act 
provided for deduction of any additions to reserve funds required by 
law. 

When a word which has a known legal meaning is used in a statute, 
it must be assumed that it is used in its legal sense in the absence of 
an indication to the contrary; therefore the t«rm ''reserve funds," 
used in excise tax law August 5, 1909, section 38, must be given the 
signification known in the general law of insiu'ance. (National Life 
& Accident Insurance Company v. Craig, 251 Fed. 524.) 

Mutual life insurance company^s return imder above act should 
not include premiums and interest due, but not received. Inclu- 
sion of supplementary contracts, as exhibiting reserve liability, in 
calculation of annual net addition to reserve, to be deducted from 
income of such company, lield warranted under corporation tax act. 
Interest accrued on policy loans need not be returned as part of gross 
income. (Northwestern Mutual Life Insurance Co. v. Fink, 248 Fed. 
568.) 

The exemptions stated of "net additions" to reserve funds was 
only intended to cover such additions as were required by law and not 
such as business prudence suggested. 

149707'— 19— PT II 3 
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The sums rdeased from reserveiunds are not exempt from taxation 
as reserve funds, for when they cease to be reserve ftmds they are 
then income. (Maryland Casualty Co. v, U. S., 62 Ct. Cls., 201, 
1917, pending in U. S. Supreme Court.) 

TAXES IMPOSED BY STATES, ETC. 

1. Act Pennsylvania June 18, 1907 (P. L. 640), entitled "An act 
to provide revenue by levying a tax upon the shares of stock of 
certain classes of corporations," requires such corporations to report 
to the auditor general the number of shares into which their stock is 
divided and the actual value thereof, ascertained in the xoAimer 
prescribed by the act, and provides that on such report or return the 
auditor general shall assess the shares for taxation at a specified rate 
based on the actual value, to be determined by ascertaining the 
B.ggrega,te sum of payments on the stock, the surplus, and undivided 
profits and dividing such sum by a jBgure representing the total 
number of shares. It is thereupon made the duty of the executive 
officers of the corporations to post the tax settlement in the corpora- 
ticm's place of business; and within a specified time, at its option, 
either to pay the total amount of the tax out of its general funds or 
collect the same from its stockholders and pay the amount into the 
State treasury. The act further declares that if the corporation's 
officers fail to comply with the act, they shall be adjudged in default, 
and as a penalty the corporation shall be responsible to the State for 
the tax assessed against the stockholders. Held that the tax so 
assessed was a tax against the property of the individual stockholders 
and not against either the corporation or its property, and hence 
was ilot such a tax as to be deducted from the corporation's return 
to the United States under corporation tax act (act Aug. 5, 1909) 
providing for a tax on the net income of corporations, and authorizing 
the deduction of all sums paid by a corporation within the year for 
taxes imposed under the authority of the United States or any State. 
(Northern Trust Co. v. McCoach, 215 Fed. 991, 1914; same point 
similarly decided in Eliot National Bank v. Gill, 218 Fed. 601,) 

2. A tax levied by a State on the shares of a national bank, and 
paid by the bank as required by the State statutes, but which under 
the statute it has the right to recover back from the stockholder, is 
not a " tax imposed under the authority of the State" on the corpora- 
tion or its property, within the meaning of corporation tax law 
August 5, 1909, * * * such as the bank is thereby authorized 
to deduct from its gross income to ascertain its taxable net income; 
nor can it be deducted as an expense of the business. (National 
Bank of Commerce in St. Louis v. Allen, 211 Fed. 743, 1914, and 
affirmed by 223 Fed. 472, 1915.) 

3. State, county, and municipal taxes paid by a bank under laws of 
Florida, 1907, chapter 5596, section 8, constitute a liability of the 
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stockholders; and are to be deducted from the gross income of the 
bank, to ascertain the net amount on which the 1 per cent of excise 
tax under act of August 5, 1909, * * * is to be calculated. 
(U. S. V. Guaranty Trust & Savings Bank, 253 Fed. 291, 1918.) 
4. Where taxes on stock owned by a corporation have been paid in 
its behalf by the corporations in which it owns said stock, the cor- 
poration will not be allowed to deduct such payments made in its 
behalf from its corporation excise tax return. While it is true that a 
^'statute providing for the imposition of taxes is to be strictly con- 
strued, and all reasonable doubt in respect thereto resolved against 
the Government and in favor of the citizen '' (Mutual Benefit Life 
Ins. Co. V. Herold (D. C), 198 Fed. 199, and cases therein cited), no 
doubtful meaning is here- involved. The language of the act is clear 
and explicit. The allowable deductions in the case of a domestic 
corporation are plainly set forth: * * * If it had been the inten- 
tion to permit such a deduction as defendant urges, the act would 
have provided that there be included ''all sums paid by it or in its 
behalf within the year * * * .'' (United States v. Aetna Life 
Ins. Co., 260 Fed. 333, 1919.) 

Income. 

1. Income, within the meaning of. section 38 * * * of course 
need not be such an income as would have been taxable as such. 
(But see C. C. C. & St. L. Ry. Co. v. U. S. 242 Fed. 18.) (Stratton^s 
Independence v. Howbert, 231 U. S. 399, 416, 1913.) 

la. Income, within the meaning of the corporation tax law of 
1909 includes the proceeds of ores mined by a corporation from its 
own premises. (Stratton's Independence v. Howbert, 231 U. S. 399, 
400, 1913.) 

2. So-called '' dividends'' paid annually to policyholders by a 
mutual life insurance company doing business on the level-premium 
plan, which arise from the excess of premiums collected during pre- 
vious years over actual ascertained requirements, are not taxable as 
part of the company's "net income" under the act of August 5, 1909, 
so far as the same were used to reduce subsequent premiums, the 
same having been once taxed as a part of the income of the year when 
received. Such rule, however, does not apply to a "dividend" 
declared in the case of a full-paid participating policy, wherein the 
policyholder has no further premiums to make, which dividend con- 
stitutes a participation in the profits and income of the invested 
fimds of the company. (Mut. Ben. Life Ins. Co. v. Herold, 198 Fed. 
199, 1912; afiirmed 201 Fed. 918, 1913; pet. for writ of certiorari 
denied 231 U. S. 755, 1913.) 

3. In case of a life iasurance company, which, although a stock 
company, conducts a mutual department, but collects premiums 
from the participating policyholders on the level-premium plan, and 
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at Hie end of the year, when the c<»t of carrying the policy has been 
ascertained, credits the poiicyholder with the excess paid, which ho 
may have applied in reduction of the next premium, to purchase 
additional insurance, to shorten the premium-paying period of his 
policy, or to acoBlerate its maturity in case of an eGadowment policy, 
tihte siirplus so applied is not a " dividend," within the meaning of 
the act, but represents nothing more than the exce^ of l<»uling of 
the premium, wMch is returnable in some form to the policyholder. 
(Connecticut Gen. life Ins. Go,, ©• Eaton, 218 Fed, 1S8, 1914! 
affirmed in 223 Fed. 1022, 1915.) 

4 . In computing titie excise tax due from an insurance corporation, it 
was improper to include in thegross income accrued, but unpaid, interest 
on invesUn^its represented by unmatured interest coupons payable 
in the future. (Insurance Go. of North America a McCoach, 218 
Fed. 905, 1914.) (Hxis point not appei^ed.) 

5. The word ''income," as used in such act, meant that which had 
"come in'' or had been already received, and that the net income so 
taxable should be determined on a cash, as distinguished from a 
revenue, basis, and did not include una>llected and deferred pre- 
miums and interests, accrued and due, but not actually received. 
(Mutual Ben. Life Ins. Co. v, Herold, 198 Fed. 199, 1912; and Con- 
necticut Mut. Life Ins. Co. v, Eaton, 218 Fed. 206, 207, 1914; 
affirmed in 223 Fed. 1022, 1915.) 

6. An increase in the book value of the assets of a corporation by 
a revaluation of property does not constitute any part of the gross 
amount of its ^'income received within the year." On the other 
hand, a book charge because of the sale of an issue of bonds at less 
than par, or because of bad debts or for money paid out for charities, 
is not a part of the "expenses actually paid within the year out of 
income'' to be deducted from gross income. (Baldwin Locomotive 
Works V. McCoach, 215 Fed. 967, 1914; affirmed in 221 Fed. 59, 
1915, C. C. A.) and Chicago & Alton R. R. Co. v. U. S. (53 Ct. Cls. 41); 
also U. S. V, Alpha Portland Cement Co. (257 Fed. 432.) 

7. Increase in book value of securities held by a banking and trust 
company does not constitute income received during the year, but 
should be treated as hicrease of capital. (Industrial Tr. Co. v Walsh, 
222 Fed. 437, 1915.) U. S. D. C. 

8. Where amounts which should have been charged to the deple- 
tion of corporate assets were carried in a surplus account, income 
taxes imposed by corporation excise tax law can not be based on 
such amounts, for that would allow the basing of taxes on m^ie 
bookkeeping. (Forty Fort Coal Co. v. Earkendall, 233 Fed. 704, 
705, 1915.) 

8a. A corporation desh'ed to increase its capital without using 
new money. Bookkeeping entries evidenced a cash transaction of 
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selling property of old corporation to a new one but no income was 
received, it being merely a reorganization. (U. S. v. Alpha Portland 
Cement Co., 257 Fed. 432.) 

9. The word ''income '^ in corporation tax act, imposing an excise 
tax measured by income, means the same as in prior laws imposing 
a tax on income. (Cleveland, C. C. & St. L. Ry. Co. v. United States, 
242 Fed. 18, 1915.) (This case was afltoned in 247 U. S. 195, on the 
question of profit on sales of property acquired prior to Jan. 1, 1909, 
and sold afterwards.) 

10. See case 2, Income. Same point similarly decided by District 
Court of Connecticut in Connecticut General Life Insurance Company 
V, Eaton (218 Fed. 188), and in Connecticut Mutual Life Insurance 
Company v. Eaton (218 Fed. 206), both cases being affirmed by 
C. C. A. m 223 Federal 1022, 1915. 

11. In the absence of evidence to the contrary, the profiti^ and 
losses on sales of real estate, acquired by mutual insurance compa- 
nies through foreclosure of mortgages securing loans made by them, 
and carried by said companies as assets at a valuation equal to the 
original cost to the company, should be treated as having been made 
or sustained during the year, and the company was chargeable in 
its gross income with the profits made, and entitled to a deduction 
of the full amoimt of the losses. (Connecticut Mutual Life Ins. Co, 
V. Eaton, 218 Fed. 206, 207, 1914. Affirmed in 223 Fed. 1022, 1915.) 

12. Only premiums actually received in cash during the year, and 
not premiums accruing or becoming due, but not paid within the 
year, nor money previously received in payment of a premium, but 
applied within the year to pay a different premium, or a renewal 
policy, instead of a policy holder, on expiration of his policy, taking 
his expiration return premium, or dividend in cash as he had a right 
to do,itre "income received within the year" by a mutual insurance 
company, within excise tax act, section 38, clause 2; an estimation 
on a "cash," as opposed to a "revenue," basis being contemplated 
by the act. (Lumber Mutual Fire Ins. Co. v. Malley, 256 Fed. 380, 
1916.) 

Increase or decrease in book value of bonds held by a mutual 
insurance company as investment does not affect "income received 
within the year," within excise tax act, section 38, clause 2. (Id.) 

13. Income may be defined as the gain derived from capital, from 
labor, or from both combined. (Connecticut Gen. Life Ins. Co. v. 
Eaton, 218 Fed. 188, 1914, and Stratton's Independence v. Howbert; 
231 V. S. 399, 1913; but see Maryland Casualty Co., 52 Ct. Cls., 201; 
1917, pending in U, S. Supreme Court.) 

14. A mutual life company is not imder necessity to return as part 
of gross income under corporation tax act, section 38, interest ac- 
crued on policy loans. (Northwestern Mut. Life Ins. Co. v. Fink, 
248 Fed. 568, 1917.) 
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15. The fact that in the ascertainment and appOTtionmeiit of 
dividends to its policyholders a mutual life insurance company 
acted obediently to St. Wis. 1915, section 1952, requiring mutual 
life insurance surpluses to be apportioned annually to policies, does 
not estop it as against the collector of interna) revenue^ or avail 
a£:ainst its contention that such dividends were not income within 
this act. 

Mutual life company's return under section 38, imposing exeiae 
tax on insurance companies of 1 per cent on net income above 15,000 | 
should not include premiums and interest due but not reeeivted. 

So-caUed dividends of a mutual life insurance company doing busi- 
ness on the level-premium plan, consisting merely of the portion of 
the premium chained in excess of the cost of insurance, returned 
annually to the policyholders after the first year, so far as they were 
used to reduce subsequent premiums, were not ^'income received," 
and were not subject to taxation. (Northwestern Mutual life Ins. 
Co, V, Fink, 248 Fed. 568, 1917.) See similar decision in case 10 
on income. 

16. An insurance company is obligated to report in fuU the total 
^ums received in cash, both amounts received at the home office, and 
those paid to its lawful agencies during the calendar year. 

Income means what has come in, or receipts. 

Reserve funds when released are in their very essence income. 
(Maryland Casualty Co. tr. U. S., 52 Ct. Cls. 201, 1917, pending in 
U. S. Supreme Court; Chicago & Alton R. R. Co, v. U. S., 53 Ct. Cb. 
41.) 

17. Plaintiff was a public waterworks company, which received 
from its consumers amounts far service connections and extensions, 
the greater part of which it expended in making the connections and 
extensions. It sues to recover the tax paid under protest^ on the 
amount of such receipts without deduction of the expenditures. 
Held, that such receipts were part of the corporation's "gross in- 
come,' ' and did not fall within any of the deductions provided for, and 
that plaintiff was liable for the tax on the full amount of such receipts, 
which, in fact, were invested in permanent improvements, adding 
to the value of the property. 

The fact that plaintiff was a public utilities corporation, which, 
under the laws of the State, was not the owner of the property, but 
merely entrusted with the use thereof, which it must devote to the 
public, does not entitle it to more favorable treatment than other 
corporations; it being a corporation organized for profit, having a 
capital stock represented by shares, and the act making no excep- 
tions in favor of public utilities. 

Nor does the fact that the State commission had ruled tliat servi(^ 
connections paid for by consumers were not to be included within 
the valuation of the company, on which it was entitled to a fair 
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return, show that payments for those connections are not to bo 
included as part of the corporation's gross income. (Union Holly- 
wood Water Co. v. Carter, 238 Fed. 329, 1917.) 

18. The "mining leases" involved in these cases were not equiva- 
lent to sales of property, and the moneys paid by the lessees to the 
respondents were not converted capital, but rents or royalties, arid 
as such were income proper to be included in measuring their taxes 
under the corporation tax law. (Von Baumbach v. Sargent Land 
Co., 242 U. S. 503, 1917, reversing 219 Fed. 31. Followed in 
U. S. V. Biwabik Mining Co., 247 U. S. 116.) 

19. Actual value, and not book value, must be considered in 
determining the income. 

The amount received from the sale of stock owned by a corpora- 
tion and carried on its books at a value of $1 Tield not taxable as 
income whereT the evidence showed the stock had a greater value. 

''Income'' means the flow of capital service, and is not synony- 
mous with receipts. (United States v, Guggenheim Exploration Co., 
238 Fed. 231, 1917.) 

20. A railroad corporation purchasing stock in another corporation 
for investment prior to January 1, 1909, is taxable with respect to 
so much of the profit upon the sale of the stock as accrued after 
December 31, 1908. (C, C, C. & St. L. Ry. Co., v. United States, 
242 Fed. 18, 1917.) Affirmed by Supreme Court in 247 U. S. 195, 
1918. 

The market value of the stock on December 31, 1908, may be 
determined by an inventory taken as of that date, and the stipulated 
fact of the market value of the stock on that date may be accepted 
as supplying the lack of an inventory. Id. 

21. Where a New Jersey corporation engaged in insurance business 
was required by New Jersey commissioner of banking and insurance 
to provide reserve for all policies written though premiums were not 
fully paid, all sums paid into reserve must be excluded in computing 
corporate income for taxation. (Prudential Ins. Co. v, Herold, 247 
Fed. 681, 1918.) 

So-^called dividends paid by stock company engaged in writing 
insurance, to nonparticipating stockholders, can not be considered 
in computing company's income for taxation under corporation 
excise tax act of 1909. Id. 

22. The act employs the term " income '^ in its natural and obvious 
sense, as in quoting something distinct from principal or capital and 
conveying the idea of gain or increase arising from corporate 
activities. 

While a conversion of capital may result in income, in the sense of 
the act, where the proceeds include an increment of value, such is not 
the case where the increment existed when the act took effect. 
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In distinguishing preexisting capital from income subject to the act 
it is a mere question of method whether a deduction be made from 
gross receipts in ascertaining gross income, or from gross income, by 
way of depreciation, in ascertaining net income. 

Before the corporation tax act a lumber company bought timber- 
land to supply its mills, and after the act it manufactured part of the 
timber into lumber, which it sold. Heldj that the amount by which 
the timber so used had increased in value between the date of pur- 
chase and the effective date of the act was not an element of income 
to be considered in computing the tax. 

The income is to be determined from the actual facts, as to which 
the corporate books are only evidential. (Doyle v. Mitchell Bros. 
Co., 235 Fed. 686, aflBrmed in 247 U. S. 179, 1918.) 

23. A corporation engaged in the brokerage business, which bought 
and carried securities for customers on margins, receiving interest 
payments from them on account of the margins, must list all such 
interest as part of its gross income, and in computing its net income 
can not, though it incurred indebtedness for the purchases and paid 
interest on the balance due, deduct interest on such indebtedness in 
excess of the amount of its paid-up capital, for such indebtedness was 
that of tlie corporation, and not its customers. (iUtheimer & Raw- 
lings Inv. Co. V. Allen, 248 Fed. 688, 1918.) Judgment of the 
United States District Court, 246 Fed. 270, affirmed. (Certiorari 
denied in U. S. Supreme Court, Nov., 1918, 248 U. S. 578.) 

24. Whether the determination of the capital assets on December 
31, 1908, should be made by taking an inventory upon the basis of 
market values then existing, or whether the entire increment accruing 
between the time of acquiring and the time of disposing of the assets 
should be proratied as if it had arisen through a series of gradual and 
imperceptible augmentations is a matter of detail to be settled 
according to the best evidence obtainable and in accordance with 
valid departmental regulations. The act measured the tax by the 
income received within the year for which the assessment was levied, 
whether it accrued within that year or in some preceding year while 
the act was in effect; but it excluded all income that accrued prior 
to January 1, 1909, although afterwards received while the act was 
in effect. (Hays v- Gauley Mt. Coal Co., 247 U. S. 189, 1918. Ke vers- 
ing 230 Fed. 110 and affirming decision of the district coiu't.) 

25. Interest payments of railway companies which organized and 
purchased stock of a terminal railway company on account of mort- 
gage given by such terminal company held part of terminal company's 
income for purpose of determining the amount of its tax under the 
corporation excise tax act of August 5, 1909. (Houston Belt & 
Terminal Ry. Co. v. United States, 250 Fed. 1, 1918, C.C. A- Affimning 
decision of the district court.) 
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26. The term "income" must be accepted as those more or less 
periodic earnings, as distinguished from permanent sources of wealth; 
hence, where the sole stockholder of a corporation which furnished the 
capital released a debt in favor of the corporation, such sum should 
be treated as capital rather than income, though such a release can 
not be treated as a mere matter of bookkeeping, but as adding to the 
corporate assets. (United States v^ Oregon- Washington R. & Nav. 
Co., 251 Fed. 211, 1918.) 

27. Under corporation tax act August 6, 1909, where property is 
sold by a corporation at an advance over the original purchase price, 
the fiwaaount of such advance is a gain or profit received during the 
year, for the purpose of computing its net income. (Scott v. Schwab, 
255 Fed. 57, 1919.) 

28. Where life insurance companies conducted on the mutual plan 
issue policies providing for a definite prenaium, which is usually fixed 
somewhat above the amount required to insure safety, and when a 
certain time has passed and it isl'ound that a less sum may safely be 
taken for a specific year, the premium for that year is reduced to the 
lower sum, and the insured is allowed to invest the difference, if he 
care to do so, in additional paid-up insurance such amount of excess 
premium returned to the policyholder is not taxable as net income of 
the insurance company. In company bookkeeping the premiums are 
frequently entered at their full amount and the amounts of the 
rebate are entered as "dividends.'' They are in no true sense divi- 
dends, however they may be called, but abatements of premium. 
(Opinion of Judge Hand in New York Life Ins. Co. v, Anderson, 
U. S. D. C. So. Dist. of New York, 1919.) This case as reported in 
267 Fed. 576 was further heard on a question of accounting only and 
is now on appeal on a question of so-called dividends. (See also 
case 3, this heading, on the authority of which Judge Hand relied.) 

Income of insurance companies, see cases 2, 3, 4, 5, 10, 11, 12, 13, 
14, 16, 16, 21, 28— Income.^ 
Income of mining companies, see cases 1, la, 13, 18 — Income. 

"Paid-up capital stock.*' 

After citing the cases of Central Bonding & Casualty Insurance 
Co. V. Mosely (174 S. W. 1037), Williams v. Brewster (117 Wis. 370), 
Willis V. St. Paul Sanitation Co. (16 L. R. A. 281), Houston Belt & 
Terminal Co. v. United States (250 Fed. 1), Altheimer & Rawlings 
Investment Co. v. Allen (248 Fed. 688), Boston Terminal Co. v. 
Gill (246 Fed. 664), Armstrong v. Union Trust & Savings Bank (249 
Fed. 268), and Anderson v. Forty-Two Broadway (239 U. S. 69), the 
court continued: 

Th6a:ef<nre the conclusion is imperative, after a careful analysis of the law and a 
coBflddefation of the principles involved in all cases cited by both sides, that the 
'^{Mdd^np capital stock" of the corporation, as used in section 38 of the act, means 
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Buch an amount received by the corporation as does not exceed the par value of th* 
outstanding shares plus the amount received for any part-paid stock, and that it do« 
not mean the aggregate amount received by the corporation for the shares, the fuL 
paid stock receipts, and part-paid stock receipts issued by it even though said sua 
be in excess of the par value. (U. S. v. N. Y., N. H. & H. R. Co.) T. D. 2m 
(U. S. D. C. Conn., 1919.) 

Premiums received by a corporation for the sale of its stock a^ 
not a part of its outstanding capital stock and should not be addeti 
as a part of such corporation's outstanding paid-up capital stock ir. 
determining the deduction to bo made in assessing corporatio:. 
excise tax under section 38 of the act of August 5, 1909. (DecisioL 
of Judge Bingham, U. S. D. C, Dist. of Mass., 1919. Unreported t«. 
date — October, 1919. Case of United States v. Boston & Main^ 
Railroad.) 

SUBDIVISION m, SECTION 38. 

Third. There shall he deducted from the amount of the net income of each of su't 
corporations, joint stock companies or associations, or insurance companies, ascertainpt! 
as provided in the foregoing paragraphs of this section, the sum of five thousand di r 
lars, aiid said tax shall be computed upon the remainder of said net income of suoL 
corporation, joint stock company or association, or insurance company, for the year 
ending December thirty-firSt, nineteen hundred and nine, and for each calendar yei^ 
thereafter; and on or before the firSt day of March, nineteen hundred and ten, and th- 
first day of March in each year thereafter, a true and accurate return under oath or affi: 
mation of its president, vice president, or other principal officer, and its treasurer « 
assistant treasurer, shall be made by each of the corporations, joint stock companiesc: 
asf^ociations, and insurance companies, subject to the tax imposed by this section, toth- 
collector of internal revenue for the district in which such corporation, joint strxk 
company or association, or insurance company has its principal place of business, or, ii 
the case of a corporation, joint stock company or association, or insurance company 
oi^nized under the laws of a foreign country, in the place where its principal bu^i ' 
ness is carried on within the United States, in such form as the Commissioner of Inter 
nal Revenue, with the approval of the Secretary of the Treasury, shall prescribr. 
setting forth (first) the total amount of the paid-up capital stock of such corporatioL. 
joint stock company or association, or insurance company, outstanding at the close oi 
the year; (second) the total amount of the bonded and other indebtedness of sucli 
corporation, joint stock company or association, or insurance company at the close cf 
the year; (third) the gross amount of the income of such corporation, joint stock com- 
pany or association, or insurance company received during such year from all source?, 
and if organized under the laws of a foreign country the gross amount of its incoict 
received within the year from business transacted and capital invested within the 
United States and any of its Territories, Alaska, and the District of Columbia; ab 
the amoimt received by such corporation, joint stock company or association, o: 
insurance company within the year by way of dividends upon stock of other corpora- 
tions, joint stock companies or associations, or insurance companies, subject to the 
tax imposed by this section; (fourth) the total amount of all the ordinary and necessan 
expenses actually paid out of earnings in the maintenance and operation of the 
business and properties of such corporation, joint stock company or association, o: 
insurance company within the year, stating separately all charges such as rentals or 
franchise payments required to be made as a condition to the continued use or posses- 
sion of property, and if organized under the laws of a foreign country the amount sn 
paid in the maintenance and operation of its business within the United States and 
its Territories, Alaska, and the District of ('oumbia; (fifth) the total amount of all 
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lossea actually aiiLstaiii^d duxing tke year and not etonpenaated by InsraraBee or other- 
wise, statiihg aeparately any amountfi allowed for depreciation of property, and in 
the case of insurance companies the sums other than dividends,, paid within the 
year <hi policy and annuity contracts and the net addition, if any, required by law 
to be made within the year to reeearve funds; and in the case of a corxKrration, joint 
siDck comp9iBiy or associalion:,^ car insuxance company, oigamzed under the law«^ ol a 
ioreigiL country, aU kfisea actually sustained by it during^ the year in busaness cxm- 
ducted by it within the United States of its Territories, Alaska, and the District of 
Columbia, not compensated by insurance or otherwise, stating separiitely any amounts 
allowed for depreciation of property, and in case of insurance companies the sums 
othw than dividezkls, paid witldn the year on policy and annuity c(!sitract» and^ the 
net addition, if any, required by law to be made within the year U> resemi^ fund; 
(sixth) the amount ol interest actually paid within the year on its bonded or othier 
indebtedness to an amount of such bonded and oth^r indebtedness not exceeding 
the paid-up capital stock of such corporation, joint stock company or association, or 
insurance company, outstanding at the close of the year^ and in th.e case eJ a basik, 
banking association, or trust company, stating separately all interest paid by it 
within the year on deposits; or in case of a corporation, joint stock company or asso- 
ciation, or insurance company, oxganized under the laws of a foreign country, interest 
so paid on its bonded o^ other indebtednees to an amoimt of such bonded and other 
indebtedness not exceedii^ the fooposikm. oi its paid-up capital stock outstandiBg 
at the close ol the year whidi tte gross aznoiunt of its incofne iost the year from btosmess 
transacted and capital invested within the United States and any of its Territories, 
Alaska, and the District of Columbia, bears to the gross amount of its income derifved 
from all sources within 9xA witbout the Uiuted States; (seyentli) the aniiotmlr paid 
by it within the year for taxes imposed under the authority ol tbe United States or 
any State or Territory thereof, and separately the amount so paid by it for taxes 
imposed by the Government of any foreign country as a condition to carrying on 
business therein; (eighth) the net income erf such e(»pe*atioD, joint stock etimpaaiy 
or association, or insurance company, after making the deductions in this section 
authorized. All such returns shall as received be transmitted forthwith by the col- 
lector to the Commissioner of Intenaal Revenue. 

SUBDIVISION m.— BETTTBNS. 

InsHfficiefit &et iBcame. 

All corporations of the kind specified in tite act as subject to the 
tax were bouikd ta file retttrns, tboii^ their aet profits were not 
si&fi^eiit to render them liable ta the tax. (United States v. Military 
CoE^traetioaGk Co., 204 Fed. 15S, IMd^ «atd United States ^. Acom 
Eoofing Co., 204 Fed. 157, 1912.) 

Beceiver's liabilitjF^ 

The tax is one upon doing business in a corporate capacity, and 
receivers of an insolvent corporation,, duly ^pointed by a court of 
equity, which corporation was. not doing business when the act was 
passed, and has dc^e no bisainess since, are Bot within the act nor 
required to make rettims and pay taxes on the income reahzed by 
them while acting as officers of the court and under its direction. 
(Pennsylvania Steel Co. v. New York City Railway Co.,, 198 Fed. 774, 
1912. C. C. A. affirming the decision of the district court in 193 
Fed. 286.) 
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Under corporation act, New Jersey (P, L. 1896, p. 295) , sections 53-55, 
which provide that corporations, however dissolved, are ''continued 
bodies corporate for the purpose of prosecuting and defending suits 
by or against them and of enabling them to settle and close their 
affairs,'' but may not continue their business, and make the directors 
trustees to settle the business, the officers of a corporation which has i 
dissolved after becoming subject to the special tax imposed by act 
of August 5, 1909, on its business of the preceding year, who are also 
directors, have authority, and it is their duty, to make the return of 
suchjbusmess required by the act. (United States v. General Inspec- 
tion & Loading Co., 192 Fed. 223, 1911.) (Appealed, on the question 
of notice only, in 204 Fed. 657.) 

Interest on policy loans. 

A mutual life insurance company is not under necessity to return 
as part of its gross income * * * interest accruing on policy 
loans, as such loans and the interest are not obligations which the 
policyholder is boxmd personally to liquidate with interest. (North- 
western Mutual Life Ins. Co. v. Fink, 248 Fed. 569, 1917.) 

Accrued interest. 

A mutual life insurance company's tax return under corporation 
tax act * * * should not include premium and interest items 
accrued and due but not actually collected and received. (North- 
western Mutual Life Ins. Co. v. Fink, 248 Fed, 569, 1917.) 

SUBDIVISION rV, SECTION 88. 

Fourth. Whenever evidence shall be produced before the Commissioner of Internal 
Bevenue which in the opinion of the commissioner justifies the belief that the return 
made by any corporation, joint stock company or association, or insurance company 
is incorrect, or whenever any collector shall report to the Commiflsioner of Internal 
Revenue that any corporation, joint stock company or association, or insurance com- 
pany has failed to make a return as required by law, the Commissioner of Internal 
Revenue may require from the corporation, joint stock company or association, or 
insurance company making such return, such further information with reference to 
its capital, income, losses, and expenditures as he may deem expedient; and the Com- 
missioner of Internal Revenue, for the purpose of ascertaining the coiTectness of such 
return or for the purpose of making a return where none has been made, is hereby 
authorized, by any regularly appointed revenue agent specially designated by him 
for that purpose, to examine any books and papers bearing upon the matters required 
to be included in the return of such corporation, joint stock company or association, 
or insurance company, and to require the attendance of any officer or employee of 
such corporation, joint stock company or association, or insurance company, and to 
take his testimony with reference to the matter required by law to be included in 
such retmn, with power to administer oaths to such person or persons; and the Com- 
missioner of Internal Revenue may also invoke the aid of any court of the United 
States having jurisdiction to require the attendance of such ofiicers or employees and 
the production of such books and papers. Upon the information so acquired the Com- 
missioner of Internal Revenue may amend any return or make a return where none 
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has been made. All proceedings taken by the Commiflsioner of Internal Revenue 
under the provisions of this eection ahall be subject to the approval of the Secretary 
of the Treasury. 

Where a cOTporation in its return deducts taxes paid not by it but 
in its behalf by other corporations on stock owned by it in such other 
corporations and such deduction is not allowed^ as there was no 
refusal or neglect to make a return within the meaning of the act, 
no penalty will be allowed, (United States v. Aetna Life Ins. Co., 
260 Fed. 333, 1919.) 

SUBBIVXSIOK Y, SSCTIOK 38. 

Fifth. All returns shall be retained by the Commissioner of Interoal Revenue, who 
fihall make assessments thereon; and in caae of any return made with false or fraudu- 
leait intent, he i^all add one hundred per centum of such tax, and in case of a refusal 
or neglect to make a return or to vmtf the same as aforesaid he shall add fifty per 
centum of such tax. In case of neiglect occaaozked by the sickness or absence of an 
officer of such corporation, joint stock company or associatioay or insurance company, 
required to make said return, or for other sufficient reason, the collector may allow 
such fiu'ther time for making and delivering such return as he may deem necessary, 
not exceeding thirty days. The amount so added to the tax shall be collected at 
the same time and in the same manner as the tax originally assessed, unless the refusal, 
neglect, or falsity is discovered after the date for payment of said taxes, in which caae 
the amount so added shall be paid by the delinquent corporation, joint stock com- 
pany or asBodation, or insurance company immediately upon noMce given by the 
collect<»r. All assessments ^ali be made and the several corporations, joint stock 
companies or associations, or insurance companies shall be notified of the amount for 
which they are respectively liable on or before the first day of Jime of each successive 
year, and said assessments shall be paid on or before the thirtieth day of June, except 
in cases of refusal or ne^ect to make such return, and in cases of false or fraudulent 
returns, in which cases the Commissioner of Internal Revenue diall, upon the dis- 
covery thereof, at any time within three years after said return is due, make a return 
upon information obtained as above provided for, and the a.8sessment made by the 
Commissioner of Internal Revenue thereon shall be paid by such corporation, joint 
stock company or association, or insurance company immediately upon notification 
cf the amount of such assessment; and to any sum or stuns due and unpaid after the 
thirtieth day of June in any year, and lor ten days after notice and demand thereof 
by the collector, there shall be added the sum of five par centum on the amount of 
tax unpaid and interest at the rate of one per centum p^ month upon ssud tax from 
the time the same becomes due. 

Notice by mail. 

The notice of assessment required to be given to the corporation 
may lawfully be given by mail, and a notice so sent by the collector 
in a franked envelope bearing a return card, addressed to the cor- 
poration at the plaee of its principal office^ and not returned, was pre- 
sumptively received, and the burden rests on the corporation to 
jwove to the contrary, to avoid the penalty for nonpayment within 
the time prescribed. (United States v. General Inspection & Load- 
ing Co., 204 Fed, 657, 1913.) 
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'Talse'' returns. 

An incorrect return is ** false'' although made in good faith under 
a mistake of law, and the Commissioner has power to amend such 
return even after the tax under the original return has been paid. 
The corrected assessment is not required to be made within the 
three years. (EUot National Bank v. Gill, 210 Fed. 933, 1913, and 
affirmed in C. C. A. decision, 218 Fed. 600, 1914.) 

Construing the provisions in subdivisions S] 4, and 5 together, the 
word ''false" as used in subdivision 5 is not to be construed as mean- 
ing intentionally or fraudulently false, but the same as "not true," 
or the equivalent of "incorrect," and the Commissioner has power 
in such case to amend a return at any time within three years. (Na- 
tional Bank of Commerce in St. Louis v. Allen, 223 Fed. 472, 1915.) 

The word "false" as used in section 38 (5), means "imtrue" or 
"incorrect" and does not necessarily mean intentionally or fraudu- 
lently false. (United States v. Nashville, C. & St. L. Ry., 249 Fed. 
678.) 

See also Camp Bird v. Howbert (248 U. S. 590, reversing 249 Fed, 
27.) 

Beassessment. 

Neither the limitation contained in this paragraph nor any other 
statute of limitations bars an action by the United States to recover 
the difference between the amount of the tax levied and paid and 
the amount which should have been levied and paid, if the corpora- 
tion's return had correctly stated its income. (United States v. 
Minneapolis Threshing Machine Co., 229 Fed. 1019, 1915.) 

The three-year clause of section 38 is not a limitation upon the 
right of the Government to sue for unpaid taxes but a limitation 
upon the right of the collecting officers to make assessment and to 
enforce payment by the summary statutory proceedings. (United 
States V. Grand Rapids & Indiana Ry. Co., 239 Fed. 153, 1915.) 

The act of August 5, 1909, does not make the remedy by way of a 
reassessment by the Commissioner exclusive of all other remedies for 
collection of excise tax imposed on corporations, and suit may be 
brought under section 3213 Revised Statutes. (United States v. 
Nashville, C. & St. L. Ry., 249 Fed, 678, C. C. A. 1918.) Reversing 
decision of the district court. 

In view of Revised Statutes, section 3213, Held that, imder act of 
August 5, 1909, section 38, subdivisions 5, 8, United States may 
maintain action against corporation for excise taxes based on in- 
come omitted, though Commissioner of Internal Revenue made no 
reassessment, etc., within time prescribed. (U. S. v. Nashville, C. 
& St. L. Ry., 249 Fed. 678.) 
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Excise taxes under act of August 5, 1909, are specific taxes, differ- 
ing from State ad valorem taxes, as to which no tax is imposed until 
the ojflicers act, and no suit for any tax will lie imtil after such action. 
(IdO 

Ximitations. 

The three-year clause of section 38 is not a limitation upon the 
right of the Government to sue foi* unpaid taxes but a limitation 
upon the right of the collecting oificers to make assessment and to 
enforce payment by the summary statutory proceedings. (United 
States V. Grand Rapids & Indiana Ry. Co., 239 Fed. 153, 1915.) 

Neither the limitation contained in this paragraph nor any other 
statute of hmitation bars an action by the United States to recover 
the difference between the amount of the tax levied and paid and 
amount which should have been levied and paid, if the corporation's 
return had correctly stated its income. (United States v. Minne- 
apolis Threshing Machine Co., 229 Fed, 1019, 1915.) 

In view of Revised Statutes, section 3213, Held that, underact of 
August 5, 1909, section 38, subdivisions 5, 8, United States may 
maintain action against corporations for excise taxes based on in- 
come omitted, though Commissioner of Internal Revenue made no 
reassessment, etc., within time prescribed. (U. S. v. Nashville, C, 
& St, L. Ry., 249 Fed. 678,) 

The corrected assessment on an incorrect return is not required to 
be made within the three years. (Eliot National Bank v. Gill, 210 
Fed, 933, 1913, and aflSrmed in 218 Fed. 600, 1914.) 

Betiinis» false. (See 'Talfie'- returns.) 

SUBDIVISION Vm, SECTION 38. 

Eighth. If any of the corporations, jcant stock companies or associations, OJt insur- 
ance companies aforesaid shall refuse or n^lect to make a return at the time or times 
hereinb^ore specified in each year, or shall render a false or fraudulent return, fi«ch 
cotrporation, joint stock cosapony or association, or insttrance eenopaiky sball be liable 
to a penalty of not leee than one thousand dc^lars and not exceeding ten thousand 
dollara. 

Any person authorized by law to make, render, sign, or verify any return^ who 
makes any false or fraudulent return, or statement, with intent to defeat or evade the 
assesanent required by this section to be made, ^all be guilty of a miademeanor, 
and fihall be fined not exceeding one thoiffland dollars oc be imprisoned not exceeding 
one year, <»r both, at the discretion of the courts with the costs of prosecution. 

AU laws relating to the collection, remission, and refund of internal-revenue taxes, 
so far as applicable to and not inconsistent with the provisions of this section, are 
hereby extended and made applicable to the tax imposed by this section. 

Jurisdiction is hereby conferred upon the circuit and district courts of the United 
States for the district within which any p^^ran summoned under this section to appear 
to testify or to produce books as aforesaid shall reside, to compel such s^tendance, 
production of books, and testimony by appropriate process. 
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Collection of Tax by Oovemment.. 

Where a corporation's return incorrectly stated its net income, and 
the tax based upon such return had been paid, an action of indebitatus 
assumpsit would lie to recover the balance of the tax, which should 
have been levied and paid, without formal assessment of such addi- 
tional tax. (United States v. Minneapolis Threshing Machine Co.. 
229 Fed. 1019, 1915.) 

Evidence sustaining allegations of incorrectness in returns by a 
corporation subject to excise tax need not be set out in the declaration 
in a suit to recover such tax. (United States v. Nashville, Chat- 
tanooga & St. Louis Ry., 249 Fed. 678, C. C. A. (Reversing the 
district court decision; T. D. 2697.) 

A common-law action of debt lies in favor of the Government 
whenever by accident, mistake, or fraud, taxes have not been paid: 
thus the Government may recover a. personal judgment for a tax 
whenever there exists a duty to pay, provided another remedy has 
not been made exclusive by clear and specific declaration. (Id.) 

The remedy by suit against the collector where internal revenue 
taxes have been wrongfully collected under the Federal corporation 
tax law of August 5, 1909, section 38, is not made exclusive by the 
provision of that section that all laws relating to the collection, 
remission, and refund of internal revenue taxes, so far as applicable, 
are extended to this tax. (United States v, Emery, Bird, Thayer 
Realty Co., 237 U. S. 28.) 

The provision in the act of October 3, 1913, that the repeal of exist- 
ing laws or modifications thereof embraced in the act should nor 
affect any act done or right accruing, or any suit or proceeding had or 
commenced, in any civil case before such repeal or modification^ bu; 
all rights and liabilities under such laws should continue and might 
be enforced in the same manner as if such repeal or modification had 
not been made was held to be intended to relate only to rights and 
liabilities in respect to taxes which had accrued under the act of 1909. 
and not intended to cover excise taxes upon corporations for the 
months of January and February, 1913, which were imposed by the 
income tax act, as the constitutional amendment of March 1, 1913. 
designed to permit taxation of incomes without apportionment wa? 
not adopted until March 1 ; this being apparent from the provision 
in the act that excise taxes for two months shall be ascertained in 
accordance with the provisions of section 2 G. Consequently exemp- 
tions in the corporation tax act are not applicable to taxes imposed 
for those two months. (Butterick Co. r». United States and Federal 
Publishing Co. v. vSame, 240 Fed. 539, 1917; dismissed on motion of 
United States, 248 U. S. 587.) 
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No assessment by Commissioner is necessary for collection of Fed- 
eral taxeS; at least in a direct action by United States. (N. Y. Life 
Ins. Co. V. Anderson, 257 Fed. 576.) 

INJUNCTION AGAINST PAYMENT. 

An action by a director or stockholder against a corporation and 
its treasurer to enjoin payment of the special excise tax to the Col- 
lector of Internal Revenue can not be maintained. The prohibition 
against enjoining the collection of taxes rests on grounds of public 
policy and a stockholder can not do indirectly what he can not do 
directly. TKe complainant has an adequate remedy at law and ap- 
plication for preliminary injunction is denied. (Straus v. Abrast 
Realty Co., 200 Fed. 327, 1912.) T. D. 1788. 

PENALTY. 

United States District Court, Western District of Washington, 
held that the penalty of $1,000 to $10,000 for failure to make return, 
as prescribed by section 38, act of August 5, 1909, is constitu- 
tional. (U. S. of America v. Surprise Five, Ten, and Nineteen 
Cent Store. T. D. 1864.) 

The acceptance of a return by the Commissioner of Internal Rev- 
enue is not a waiver of the penalty. (Id.) 

Penalties for delay are a necessary incident to procuring revenue 
and should receive an impartial, if not a sympathetic, interpretation. 
(Id.) 

Where a civil action is brought to recover a penalty against delin- 
quent corporations, the jury's verdict must fix the amoimt of such 
penalty not less than the minimum, after which the only remedy 
for the corporations (other than appeal) is an application to the 
Commissioner of Internal Revenue or the Secretary of the Treasury 
for a compromise authorized by Revised Statutes, sections 3229, 
3469. (United States v. Acorn Roofing Co., 204 Fed. 167, 1912.) 

Where a corporation in its return deducts taxes paid, not by it, 
but in its behalf, by other corporations on stock owned by it in such 
other corporations and such deduction is not allowed, as there was 
no refusal or neglect to make a return within the meaning of the act, 
no penalty will be allowed. (United States v. Aetna Life Ins. Co., 
260 Fed; 333, 1919.) 

RECOVERY OF TAXES PAID. 

On recovery of a judgment against a collector of internal revenue 
for the amount of an internal-revenue tax illegally collected, the plain- 
tiff is entitled to have the judgment state that it is with interest. (New 
York Mail & Newspaper Trans. Co. v. Anderson, 234 Fed. 590, 1916.) 

WOTOT"— 30— PT II 4 
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The limitation for action to recover an illegally collected excise 
tax ou a corporation as doing business is two years from its payment. 
(Public Service Elec. Co. et al. v. Herold, 219 Fed. 301 and 227 Fed. 
491, 1915. This point affirmed by Public Service Ry. Co. v, Herold, 
229 Fed. 902, 1916, C. C. A.) 

Revised Statutes^ section 3225, applies to corporation tax act. 
(Camp Bird, Ltd., v. Howbert, 249 Fed. 27, 1918.) Affirming the 
decision of the district court (T. D. 2366). Beversed by Supreme 
Court in 248 U. S. 690. 

Under Revised Statutes, section 3225 (Comp. St., 1916, sec, 5948), 
brought into corporation tax act, omission by Mutual Life Co. of item 
from income side of tax return, through treating it as suspense item, 
Held not to bar company's right of action to recover excessive taxes. 
(Northwestern Mutual Life Insurance Co. v. Fink, 248 Fed. 568, 1917.) 

Corporation taxes assessed against a railroad, which had leased \i^ 
properties and was not engaged in business during the years in ques- 
tion were illegal and, having been paid under protest, may be recov- 
ered, with interest, from the collector of internal revenue. (OH 
Colony R. Co. v. Gill, 267 F. 220. 1919. Same v. Malley.) 

In action to recover revenue taxes, such as excise taxes on cor- 
porations, rule which denies use of any but statutory remedy has no 
application to General Government, unless specifically and clearly 
so stated. (United States v. Nashville, C. & St. L. Ry., 249 Fed. 678.) 

An action can not be brought against a collector of internal revenue 
to recover back taxes paid to his predecessor in office. (Philadelphia. 
H. & P. R. Co. V. Lederer, collector, etc., 242 Fed. 492, C. C. A., 
1917; also Roberts v. Lowe, 236 Fed. 604.) 

Act of February 8, 1899, c. 121, 30 Stat., 822, * * 'J^ providing 
that no suit, action, or other proceeding by or against any officer of 
the United States shaU abate by I'eason of his death, or the expiration 
of his term of office, but that the court may allow it to be maintained 
by or against his successor in office, does not authorize an action 
against a collector of internal revenue to recover back taxes paid to 
his predecessor in office where no suit, action, or proceeding was pend- 
ing against such predecessor, and a mere claim for refund of the 
taxes was not a suit or proceedings against the collector. (Id.) 

Part of excise tax illegally exacted and paid under protest to col- 
lector of internal revenue may be recovered of his sucx'essor in office. 
(Lumber Mut. Fire Ins. Co. v. Malley, 256 Fed. 380.) 

3225, Revised Statutes, in its application to taxes collected under 
corp<n*ation tax act does not authorize the recovery of sums paid 
on a second assessment, where the return was false, but not fratidu- 
lent. (Camp Bird, Ltd., v. Howbert, 240 F. 27, 1918.) Affirming 
the decision of the district court (T. D. 2866). Reversed and remandei 
by Supreme Court in 248 U. S. 590. 
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The plaintiff having understated .in its original return the amount 
for which it was subject to tax is not entitled to recover any part of 
a second assessment paid, although the original return was made in 
good faith and without any intention to escape lawful tax. (Camp 
Bird, Ltd., v. Howbert, 249 Fed. 27, lOlSi) Affirming the decision of 
the district court (T. D. 2366). Reversed by Supreme Court in 
248 U. S. 590. 

Section 3226 considered. Company can maintain action to recover 
back excessive taxes paid. (Northwestern Mutual Life Ins. Co. v. 
Fink, 248 Fed. -568, 1917.) 

Section 3225, Revised Statutes, is not invalid in its applicability 
to the corporation tax act, for it does not destroy uniformity of 
taxation, applying to all portions of the country alike. (Id.) 

The amendment to Revised Statutes, 3225 (sec. 14, act of Sept. 8, 
1916), providing that it shall not apply to statements or returns 
made or to be made in good faith regarding annual depreciation of 
oil or gas wells and mines, not retroactive in its operation. (Camp 
Bird, Ltd., v. Howbert, 249 Fed. 27, 1918.) Affirming the decision of 
the district court (T. D. 2366). Reversed and remanded by Supreme 
Court in 248 U. S. 590. 

Where a corporation was assessed for corporation taxes under 
corporation tax act and the same not having been paid, a writ of 
distraint was issued by the collector, and, the corporation having 
been notified that the tax would be collected by levy, the deputy 
collector took from a representative of the corporation the amount 
of the tax, against the verbal protest of the corporate officer at the 
time, and a written notice of protest then served, in which the cor- 
poration denied that it was liable to tax, the protest was held suffi- 
cient to entitle the corporation to recover the amount from the col- 
lector, on its being determined that the corporation was not within 
the law. (Abrast Realty Co. v. Maxwell, 206 Fed. 333, 1913.) 
Appealed on another point, 218 Fed. 457. 

Where railroads, seeking to recover from collectors of internal 
revenue taxes illegally assessed, delayed in pressing their claims on 
account of an understanding with the collectors that the claims 
should await the decision of other pending cases, but it became 
apparent that the question of interest could not be adjusted,* and 
would have to be submitted to the court, the railroads' conduct 
did not disentitle them to interest for any lack of diligence in prose- 
cution. (Boston & P. R. Corp'n et al. v. Gill, 257 Fed. 221, 1916.) 

In an action against a collector to recover internal revenue taxes 
erroneously assessed and paid, errors in the assessment in plaintiff's 
favor may also be corrected; the United States, which is the real 
defendent, not being affected by any estoppel which might affect 
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the officer making the assessment. (New York life Ins. Co. v. 
Anderson, 257 Fed. 576, 1919.) 

A suit to recover taxes alleged to have been illegally assessed and 
collected under the corporation tax law may be brought directiy 
against the United States in the United States district court under 
the act of March 3, 1887, known as the Tucker Act, now incorporated 
in section 24 of the Judicial Code of March 3, 1911. Remedy by 
suit against the collector is not miade exclusive by the provisions of 
subdivision 8 that all laws relating to collection, renaission, and 
refund of internal revenue taxes so far as applicable ^re extended to 
this tax. (United States %\ Emery, Bird, Thayer Realty Co., 237 
U. S. 28, 1916.) 

A statement made by a corporation's auditor to an internal 
revenue agent that the corporation had no paid-up capital stock is 
admissible in proceedings to recover ta»^ under section 38 of the 
act of August 5, 1909. (Associated Pipe Line Co. v. United States, 
258 Fed. 800, 1919.) 



INCOME TAX. 

ACT OF OCTOBEE 3, 1913, SECTION n. 

Repealed by act of September 8, 1916, section 24. Provision for refund of taxes 

collected, act of March 4, 1915, and act of September 8, 1916, section 14 (a). 
Jurisdiction — Judicial Code, section 24 (1). 

DECISIONS TJNPEB ACT OF OCTOBER 3, 1913— SECTION II, 

INCOME TAX. 

GENEBAL PROVISIONS. 

Constitutionality. 

The income-tax provisions of the tariff act of 1913 are not uncon- 
stitutional by reason of retroactive operation, the period covered 
not extending prior to the time when the sixteenth amendment was 
operated; nor are those provisions unconstitutional imder the due 
process provision of the fifth amendment; nor do they deny due procej-s 
of law by reason of the classifications therein of things or persons 
subject to the tax. The provisions for collecting income at the 
source^do not deny due process of law by reason of duties imposed 
upon corporations without compensation in connection with the 
withholding and collectioii of tax at source. 

When there are differences between the subjects taxed, Congress 
does not transcend the limit of its taxmg power by taxing them 
differently. 

A want of due process of law does not arise from want of wisdom 
in Congress in levying taxes and thus give the courts power to over- 
rule the action of Congress by declaring it to be unconstitutional. 

Arguments as to the expediency of levying a tax which is within 
the power of Congress to levy are beyond judicial cognizance. 
(Brushaber v. Union Pacific Ry. Co., 240 U. S. 1, 1915. Followed 
in Dodge v. Osborn, 240 U. S. 118, 1916.) 

There is no authority for taking taxation of mining corporations 
out of the rule established by the sixteenth amendment; nor is there 
any basis for the contention that, owing to inadequacy of the allow- 
ance for depreciation of ore body, the income tax of 1913 is equivalent 
to one on the gross product of mines^ and as such a direct tax on 
the property itself, and therefore beyond the purview of that amend- 
ment and void for want of apportionment. 

Brushaber case followed as to constitutionality of the act. (Stanton 
V. Baltic Mining Company, 240 U- S. 103, 1916.) 

53 
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Brushaber case followed to the effect that the provisions of the 
income-tax act 1913 are not unconstitutional either because not 
sanctioned by the sixteenth amendment and otherwise beyond the 
general taxing power of Congress, or because of its retroactive 
operation for a designated period, or because of discriminations, 
inequalities, or progressive increases on incomes of individuals or the 
method provided for computing income of corporations. (Tyec 
Realty Co. v. Anderson, 240 U. S. 115, 1916.) 

The unconstitutionality of the law and of the surtaxes which it 
imposes have been considered and advei*sely disposed of in Brushaber 
case, followed herein. (Dodge v. Brady, 240 TJ. S. 122, 1916.) 

There is no room for argument as to the general constitutionality 
of the tax upon retm^ns made in 1914 and ^timated or based upon 
the income of an individual for a certain definite preceding period, 
even though that period be partially prior to the date of the enact- 
ment of the law. If the person is liable for the tax in the future, 
the method of its computation as estimated upon the past does not 
invalidate the tax. (Citing Stockdale t\ Insurance Companies, 87 
U. S. 331 ; Edwards v. Keith, 224 Fed. 585, 587, 1915. Affirmed by 
231 Fed. 110; see 243 U. S. 638, 1916.) 

The claim that the act is imconstitutional if construed to cover 
dividends, whether in stock or in cash, derived from earnings prior 
to the sixteenth amendment, is denied in Brushaber v. Union Pacific 
Railroad Co., 240 U. S. 1; Stanton v. Baltic Mining Co., 240 U. S. 
103; Edwards v. Keith, 231 Fed. 110, 243 U. S. 638. See also Mem- 
phis & C. K. R. Co. V. U. S., 108 U. S, 228; (Towne i\ Eisner, 245 
U. S. 418. 1918.) 

Sixteenth amendment. 

Independently of the operations of the sixteenth amendment, a 
tax on the product of a mine is not a tax upon property as such 
because of its ownership, but is a true excise levied on the result of 
the business of carrying on mining operations. (Stratton's Inde- 
pendence V. Howbert, 231 U. S. 399, followed in Stanton v, Baltic 
Mming Co., 240 U. S. 103, 1916.) 

Under the sixteenth amendment of the Constitution, Congress has 
power to tax as income, without apportionment, everything that 
became income in the ordinary sense, of the word after the adoption 
of the amendment. (Lynch v. Hornby, 247 U. S. 339, 1918.) 

The sixteenth amendment to the Constitution of the United Slates 
does not extend the taxing power to new* or excepted subjects, but 
merely removes all occasion which otherwise might exist for an 
apportionment among the States of tax laid on income, whether it 
be derived from one source or another. (Peck v. Ijowo, 247 IT. S. 
165, 1918.) 
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Constrnction. 

In the interpretation of statutes levying taxes, it is the estahUshed 
rule not to extend their provisions by impUcation beyond tlio cloar 
import of the language used, or to enlarge their operations so as to 
embrace matters not specifically pointed out, and in case of doubt 
they are to be construed most strongly agamst the Government. 
(Haiku Sugar Co. et. al. v. Johnstone, 249 Fed. 103, 1918.) And 
(Gould V, Gould, 245 U. S. 151, 1917.) 

While taxing statutes are to be strictly construed, this merely 
means that neither the courts nor the executive may, through judicial 
or administrative construction, impos,e a tax not imposed by Con- 
gress, and, when Congress had indicated its purpose and intent to 
tax, the law is not to be strictly construed, but is to be given that 
construction given to remedial statutes. 

In construing a law, the judicial inquiry is not into what enact- 
ment Congress should have made, but into what enactment Congress 
did in fact make. 

While an act of Congress must be accepted for the purpose of 
interpretation in the form in which it was finally passed, and can not 
be altered or amended to conform to the meaning given it by indi- 
vidual members who advocated its passage, or by a committee which 
may have discussed it in- a report, such expressions of opinion are 
entitled to weight in construing the law. (Penn. Mut. Life Ins. Co. 
V. Lederer, 247 Fed. 559, 1918. This case was reversed on another 
point by 258 Fed. 81.) 

In case of ambiguity in the income-tax act of 1913, the language 
is to be construed most strongly in favor of the taxpayer. (United 
States V. Coulby, 258 Fed. 27, 1919.) 

The law is so framed as to deal with the gains and profits of a 
partnership as if they were the gains and profits of the individual 
partner. (U. S. v. Coulby, 251 Fed. 982, Aff. in 258 Fed. 27, 1919.) 

Departmental rulings. 

Regulations of the Treasury Department that unpaid charges for 
services or contingent income due for the year shaU, if good and 
collectible, be included in return for such year can not interfere with 
the statutory determination of what is income to be taxed. (Ed- 
wards V. Keith, 231 Fed. 110, 243 U. S. 638, 1916.) 

Eetroactivity. 

The retroactivity of the act to March 1, 1913 — a date not prior to 
the adoption of the sixteenth amendment — is permissible. (Lynch 
t?. Hornby, 247 U. S. 339, 1918; Brushaber case, 240 U. S. 1, followed 
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and approved. Same point similarly decided in Woods v. Lewellyn, 
252 Fed. 106, 1918.) (See Brady v. Anderson, 240 Fed. 665.) 

Applicabilitj of general proTisions of law to inconie tax law. (Dodge 

V. Osbom, 240 U. S. 118, 1916.) 

Implications. 

Exemptions in a tax law must be clearly expressed and will not be 
implied or spelled out of equiyocal language. (U. S. t\ Coulby, 
251 Fed. 982, affirmed 258 Fed. 27, 1919.) 

In the interpretation of statutes levying taxes, it is the established 
rule not to extend their provisions by Implication beyond the clear 
import of the language used, or to enlarge their operations so as to 
embrace matters not specifically pointed out, and in case of doubt 
they are to be construed most strongly against the Government. 
(Haiku Sugar Co. et al. v, Johnstone, 249 Fed.- 103, 1918; Gould v. 
Gould, 245 U.S. 151, 1917.) 

Enjoining collection of tax. 

(See cases under P«ur. L, ** Restraining injunctions.'') 

Bevised Statutes. 

Sections 3220, 3224, 3226, 3227, are applicable. (Dodge v. Os- 
born, 240U. S. 118, 1916.) 

Aet of 1894 distinguished. (Brushaber v. Umoja Pacific Ky. Co., 
240 U. a 1, 1916.) 

Intention of the act. 

It is the evident purpose of the act to refrain from taxing income 
that accrued prior to March 1, 1913, and to exclude from consider- 
ation, in making computation of taxable income for a given year, 
any income that accrued in the preceding taxable year. 

The act is quite different in this respect (that of imposing liability 
on stockholders in the case of dividends not yet declared) from the 
income tax act of June 30, 1864, which provides that '' the gains and 
profits of all compames, whether incorporated or partnership, other 
tlmn the compani^ specified in this section, shall be included in 
estimating the annual gains, profits, or income of any person entitled 
to the same, whether divided or otherwise." (Southern Pacific r. 
Lowe, 247 U. S. 330, 1918. Following Lynch v. Hornby, 247 U. S. 
339. Reversing 238 Fed. 847.) 

PABAaBAPH A (1). 

A. Subdivision 1. That there shall be le\ded, assessed, collected. and paid annually 
upon the entire net income arising or accruing from all sources in the preceding calen- 
dar year to every citizen of the United States, whether residing at home or abroad, 
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and to every person residing in the United States, though not a citizen thereof, a tax 
of 1 per centum per annum upon such income, except as hereinafter provided; and a 
like tax shall be assessed, levied, collected, and paid annually upon the entire net 
income from all property owned and of every business, trade, or profession carried on 
in the United States by persons residing elsewhere. 

INDIVIDUALS. 

Normal tax. 

Where a contract between an insurance company and an agent 
provides that the agent shall receive as compensation for soliciting 
insm'ance, certain specified percentages of premiums paid on poUcies 
written through his solicitation for 20 years from date of poUcy such 
commissions to accrue only as the premiums were paid to the com- 
pany, and that liability for any particular commission would termi- 
nate if policy ceased to be in force such percentages of premiums for 
second and subsequent years of the life of policies, issued prior to the 
enactment of the statute, were income accruing when such premiums 
were paid and taxable as such. This liability to tax was not affected 
by the fact that the agent hired, subagents and maintained an oflEice 
force and that his percentage to some extent represented merely 
deferred returns which he had anticipated and partially expended for 
office expenses; nor was the liability to the tax affected by the fact 
that such expenses were paid before the passage of the statute. 
(Edwards t\ Keith, 224 Fed. 585, 1915; affirmed 231 Fed. 110; peti- 
tion for \vrit of certiorari denied in U. S. Sup. Ct. Mar. 12, 1917.) 

UTonresidents, income from activities carried on in the United States. 

See case 1 (Lauren tide Co. Ltd., v, Durey) under paragraph G(a). 

Where stocks, bonds, and mortgages are owned by a nonresident 
alien, secm'ed upon property in the United States or payable by per- 
sons or corporations there domiciled, the income therefrom being 
collected for and remitted to such nonresident by an agent domiciled 
in the United States, if the agent has physical possession of the cer- 
tificates of stock, etc., such income is taxable under this act. (De 
Ganay v. Ledcrer, 250 U. S. 376.) 

Betroaetivity . 

As the tax is upon the property and riot upon the person it makes 
no difference whether the person is living or dead at the time the act - 
was passed. The act being made retroactive to March 1, 1013, appUes 
to a person who died July 22, 1913, and his executors must make a 
return. (Brady v. Anderson, 240 Fed. 665, 1017.) 

Exportation. 

<«* * * it jg both nominally and actually a general tax. It is 
not laid on •income from exportation because of its soiuto, or in a 
discriminative way, but just as it is laid on other income * * * 
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At most, exportation is affected only indirectly and remotely. The 
tax is levied after exportation is completed. * * * Thus what is 
taxed — the net income — is as far removed from exportation as are 
articles intended for export before the exportation begins/' (Peck 
V, Lowe, 247 U. S., 165, 1918, affirming 234 Fed. 126.) 

Divorced wife. 

A divorced wife is not liable to tax on alimony received. (Gould 
V. Gould, 245 U. S., 151, 1917.) 

Partnership liability. 

(See cases under section G (a) — , 'Tartnerships.'* 

PABAGBAPH A (2). 

Subdivision 2. In addition to the income tax provided under this section (herein 
referred to as the normal income tax) there shall be levied, assessed, and collected 
upon the net income of every individual an additional income tax (herein referred 
to as the additional tax) of 1 per centum per annum upon the amount by which the 
fotal net income exceeds $20,000 and does not exceed $50,000, and 2 per centum per 
annum upon the amount by which the total net income exceeds $50,000 and does 
not exceed $75,000, 3 per centum per annum upon the amount by which, the total 
net income exceeds $75,000 and does not exceed $100,000, 4 per centum per annum 
upon the amount by which the total net income exceeds $100,000 and does not exceed 
$250,000, 5 per centum per annum upon the amount by which the total net income 
exceeds $250,000 and does not exceed $500,000, and 6 per centum per annum upon 
the amount by which the total net income exceeds $500,000. All the provisions of 
this section relating to individuals who are chargeable with the normal income tax. 
so far as they are applicable and are not inconsistent with this subdivision of para- 
graph A, shall apply to the levy, assessment, and collection of the additional tax 
imposed under this section. Every person subject to this additional tax shall, for the 
purpose of its assessment and collection, make a personal return of his total net income 
from all soiu"ces, corporate or otherwise, for the preceding calendar year, under rolet 
and regulations to be prescribed by the Commissioner of Internal Revenue, and 
approved by the Secretary of the Treasury. For the purpose of this additional tax the 
taxable income of any individual shall embrace the share to which he would be 
entitled of the gains and profits, if divided or distributed, whether divided or dis- 
tributed or not, of all corporations, joint-stock companies, or associations however 
created or organized, formed or fraudulently availed of for the purpose of preventing 
the imposition of such tax through the mediimi of permitting such gains and profits 
o accumulate instead of being divided or distributed; and the fact that any such 
corporation, joint-stock company, or association, is a mere holding company, or that 
the gains and profits are permitted to accumulate beyond the reasonable needs of 
he business shall be prima facie evidence of a fraudulent purpose to escape such 
tax; but the fact that the gains and profits are in any case pennitted to accumulate 
and become surplus shall not be construed as evidence of a purpose to escape the said 
tax in such case unless the Secretary of the Treasury shall certify that in his opinion 
such accumulation is unreasonable for the purposes of the business. When requested 
by the Commissioner of Internal Revenue, or any district collector of internal revenue 
such corporation, joint-stock company, or association shall forward to him a correct 
statement of such profits and the names of the individuals who would be entitled to 
the same if distributed. 
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Additional tax on net incomes in excess of $20,000 — ''surtax." 

STOCK DIVIDENDS. 

Stock dividends declared in 1914 from profits accrued brfore 
January 1, 1913, do not constitute taxable income to recipients 
under section 2 of the act of Ctetober 3, 1913. (Towne v. Eisner, 245 
U. S. 418, 1918, reversing 242 Fed. 702.) 

A dividend declared and paid by one corporation in the stock of 
another is not a ''stock dividend'^ within iJio accepted meaning of 
that term, (Peabody v. Eisner, 247 U, S. 347,) 

A dividend declared and paid by a going corporation, partly in 
cash and partly in assets of the corporation, is subject to the addi- 
tional tax imposed by the act of October 3, 1913, when received by 
an iadividual stockholder, although declared from a surplus which 
was in part accumulated before March 1, 1913, Southern Pacific v, 
Lowe, 247 U. S, 330, distinguished; Lynch v. Hornby, 247 U. S. 
339 followed. (Peabody r. Eisner, 247 U. S. 347.) 

CASK DIVIDBKDS. 

An individual stockholder is subject to the additional tax under 
the 1913 act on all dividends declared and paid by a corporation in 
the ordinary course of business after the act became effective, 
whether from current earnings or from the accumulated suiplus 
made up of past earnings or increase in value of corporate asse^ 
notwithstanding the surplus accrued to the corporation in whole or 
in part prior to March 1, 1913. (Lynch v. Turrish, 247 U. S. 221, 
and Southern Pacific Railway Co.t\ Lowe, 247U. S. 330, distinguished; 
Lynch v. Hornby, 247 U. S. 339, 1918.) 

The act of September 8, 1916, and the act of October 3, 1917, in 
excluding dividends declared out of earnings or profits that accrued 
prior to March 1, 1913, are not intended to be declaratory of the term 
"dividends'^ in the 1913 act. (Id.) 

DEDUCTION — EXEMPTION UNDER PAKAGHAPH C. 

The income tax law allows exemption of $3,000 or $4,000, depend- 
ing on whether the one taxed is single or married, and provides for a 
tax of 1 per cent on all other income. Other provisions impose a tax 
of an additional 1 per cent upon the amount by which the total net 
income exceeds $20,000 and does not exceed $50,000. Held that, in 
assessing the additional tax on the excess of the net income over 
$20,000, the exemption of $3,000 or $4,000, which is to be deducted 
in assessuig the normal income tax can not be made. (Cohen v. 
Lowe, 234 Fed. 474, 1916.) 
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Net income. 

LIQUIDATION DIVIDENDS. 

^ Where the capital assets of a corporation increased in value prior 
to March 1, 1913, and a single and final dividend was made in liquida- 
tion of the entire assets in 1914, without fiurther appreciatipn or addi- 
tion to the assets having occurred, no part of the dividend received 
by a stockholder is taxable under the act of October 3, 1913» Citing 
Collector v. Hubbard, 12 Wall. 1, and Bailey v. Railroad Co., 22 
WaU. 604, and 106 U. S. 109, also Gray v. Darlington, 15 Wall. 63. 
CLynch v. Turrish, 247 U. S. 221, 1918, affirming 236 Fed. 653.) 
For income liable to additional tax, see cases under paragraph A (2) , 

PARTNERSHIP INCOME. 

A member of a partnership need not include as a part of his net 
income subject to normal tax such of his income derived from or 
through a partnership as has been received by the partnership in 
the shape of dividends on stocks owned by it in corporations taxable 
upon their net income. (U. S. v. Coulby, 251 Fed. 982, affirmed in 
258 Fed. 27.) • 

STOCK DR'IDEND«. 

Stock dividends declared in 1914 from profits accrued before 
January 1, 1913, do not constitute taxable income to recipients 
under section 2 of the act of October 3, 1913. (Towne v. Eisner, 245 
U. S. 418, 1918, reversing 242 Fed. 702. See also Macomber r. 
Eisner, pending in United States Supreme Court.) 

SERVICES PERFORMED IN PRIOR YEAR. 

Where a life msurance agent holds a contract entitling him to cer- 
tain specific percentages on fii*st and renewal premium^ on policies 
secured through his solicitation when such premium shall be paid; 
these commissions, when paid on renewal premiums of policies issued 
before the act became effective but paid after such date, are taxable 
as ^^ derived income^' for the year in which they are received. 
(Edwards v. Keith, 224 Fed. 585, 231 Fed. 110, 243 U. S. 638. Also 
Woods V. Lewellyn, 252 Fed. 106.) 

ALIMONY. 

' Alimony paid monthly to a divorced wife under a decree of court 
is not taxable as ^^ income" under the income tax act of October 3, 
1913. (Gould V. Gould, 245 U. S. 161 ; 168 App. Div. 900 affirmed.) 

EXPORT SALES. 

The net income from the venture of exportation when completed — 
that is to say, after the exportation and sale are fully consummated — 
is subject to taxation under general laws. (Peck & Co. v. Lowe, 247 
U. S. 165, affirming 234 Fed. 125.) 
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INCOME DEFINED. 

"We must reject in this case, as we have rejected in cases arisini: 
under the corporation excise tax act of 1909 (Doyle v. Mitchell Bro- 
Co. and Hays v. Gauley Mountain Coal Co., decided May 20, 191S 
the broad contention submitted in behalf of the Government thii: 
all receipts — everything that comes in — ^are income within th- 
proper definition of the term "gross income," and that the entir- 
proceeds of a conversion of capital assets, in whatever form and un^l^: 
whatever circumstances accomplished, should be treated as gro-- 
income. Certainly the term "income" has no broader meaning i:. 
the 1913 act than in that of 1909 (see Stratton's Independence ' 
Howbert, 231 U. S. 399), and for the present purpose we assume then 
is no difference in its meaning as used in the two acts/' (So. Pac. 
Lowe, 247 U. S. 330, 1918.) 

Net income — Deductions. 

SUBDIVISION 3. — TAXES. 

New York State tr&nsfer taxes held not deductible, as taxes pai^i 
under this paragraph, as "* * * the tax can not properly b- 
regarded as an imposition upon cither the property or the right t< 
receive a gross amount of the property of a decedent represented by s. 
l^acy, devise, or distributive share, but that the property and th*^ 
right to receive it passed, reduced by the amount of the tax, measurr-^ 
by a percentage of the value of the gross share.'' (Opinion by Judg» 
Hand in the case of Prentiss v. Eisner, U. S. D. C, So. Dist. of Nc-w 
York, Sept., 1919. T. D. 2933.) 

SUBDIVISION 4. — LOSSES. 

Loss of the value of corporate stock, acquired by numerous tranv 
fers of property to the corporation and payment of corporate debts 
transactions carried on for a considerable period, complicated 11 
character and involving large sums of money, so that they must have 
required much time and attention, is a loss incurred in trade, which 
can be deducted from gross income under this section. (Bryce r. 
Keith, 257 Fed. 133, 1919.) 

PABAGBAPH C. 

0. That there shall be deducted £rom the amount of the net income of each of said 
persons, ascertained as provided herein, the sum of 93,000 plus $1,000 additional if 
the person making the return be a married man with a wife living with him, or plus 
the sum of $1,000 additional if the person making the return be a married womao 
with a husband living with her; but in no event shall this additional exemption of 
11,000 be deducted by both a husband and a wife: Provided^ That only one deduc- 
tion of $4,000 shall be made from the aggregate income of both husband and wife wbeo 
living together. 
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Additional tax — Exemption under. 

The income tax law allows exemptiou of $3,000 or $4,000, depend- 
ing on whether the one taxed is single or married, and provides for a 
tax of 1 per cent on all other income. Other provisions impose a tax 
of an additional 1 per cent upon the amount by which the total net 
income exceeds $20,000 and does not exceed $50,000. Held^ That, in 
assessing the additional tax on the excess of the net income ovea: 
$^,000, the exemption of $3,(K)0 or $4,000, which is to be deducted 
in assessing the normal income tax can not be made. (Cohen v, 
Lowe, 234 Fed. 474, 1916.) 

PABAGBAFH D. 

D. The said tax sfaall be aunputed upon the remainder of said net income of each 
person sabject thereto, aocmxDg dnzing each preceding calendar year ending Decem- 
ber thirty-fijst: Frovidedf however. That for the year ending December thirty-first, 
nineteen hundred and thirteen, said tax shall be c<Hnpiited on the net income accruing 
from March first to December thirty-#CBt, nineteen hundred and thirteen, both dates 
inclusive, after deducting five-aix&i only of the i^cific exemptions and deductions 
herein provided for. On or before the first day of March, nineteen hundred and 
fourteen, and the first day of March in each year t^eieafter, a true and accurate return, 
under oath or affirmation, shall be made by each person of lawful age, except as herein- 
after provided, subject to the tax imposed by this section, and lia\dng a net income of 
$3,000 or over for the taxable year, to the collector of internal revenue for the district 
in which such person resides or has his principal place of business, or, in the case of a 
person residing in a foreign country, in the place whtare his principal business is carried 
on within the United States, in such form as the Ocanmissionc^ of Internal Revenue, 
with the approval of the Secretary of the Treasury, shall prescribe, setting forth 
specifically the gross amount of income from all separate sources and from the total 
thereof, deducting the aggregate items or expenses and allowance herein authorized; 
guardians, trustees, executors, administrators, agents, receivers, conservators, and 
all persons, corporations, or associations acting in any fiduciary capacity, shall make 
and render a return of the net income of the person few whom they act, subject to 
this tax, coming into their custody or control and nianagement^ and be subject to all 
the pro^ isions of this section which apply to individuals: Provided, That a return 
made by one of two or more joint guardians, trustees, executors, administrators, 
agents, receivers, and conservators, or other persons acting in a fiduciary capacity, 
filed in the district where such person resides, or in the district where the will or other 
instrument under which he acts is recorded, under such regulations as the Secretary 
of the Treasiuy may prescribe, shall be a sufficient compliaiKX) with the requirements 
of this paiBgraph; and also all persons, firms, companies, copiartnerships, coipmutions, 
joint-titock companies or associations, and insurance companies, except as hereinafter 
provided, in whatever capacity acting, ha\'ing the conti'oi, receipt, disposal, or pay- 
ment of fixed or determinable annual or periodical gains, profits, and income of another 
person subject to tax, shall in behalf of such person deduct and withhold from the 
payment an amount equivalent to the normal income tax upon the same and make 
and render a retui'n, as aforesaid, but separate and distinct, of the portion of the 
income of each person from which the normal tax has been thus withheld, and contain- 
ing also tiie name and address of such person or stating that the name and address or 
the address, as the case may be, are imknown: Provided, That the provision requiring 
the normal tax of individuals to be withheld at the source of the income shall not be 
construed to require any of such tax to be withlield prior to the first day of November, 
nin<^een hundred and thirteen: Provided /urihef\ That in either case above mentioned 
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no return of income not exceeding $3,000 shall be required: Provided fur Uier, That 
any persons carrying on business in partnership shall be liable for income tax only in 
their individual capacity, and the share of the profits of a partnership to which any 
taxable partner would be entitled if the same were divided, whether divided or 
otherwise, shall be returned for taxation and the tax paid, under the provisions of 
tliis section, and any such firm, when requested by the Commissioner of Internal 
Revenue, or any district collector, shall forward to him a correct statement of such 
profits and the names of the individuals who would be entitled to the same, if dis- 
tributed: Provided further^ That persons liable for the normal income tax only, on 
their own account or in behalf of another, shall not be required to make return of the 
income derived from dividends on the capital stock or from the net earnings of corpo- 
rations, joint-stock companies or associations, and insurance companies taxable 
upon their net income as hereinafter provided. Any person for whom return ha? 
been made and the tax paid, or to be paid as aforesaid, shall not be required to make 
a return unless such person has other net income, but only one deduction of $3,000 
shall be made in the case of any such person. The collector or deputy collector diall 
require every list to be verified by the oath or aflirmation of the party rendering it. 
If the collector or deputy collector have reason to believe that the amount of any 
income retiuned is imderstated, he shall give due notice to the person making the 
return to show cause why the amount of the return should not be increased, and upon 
proof of the amount understated may increase the same accordingly. If dissatisfied 
with the decision of the collector, such person may submit the case, with all the 
papers, to the Commissioner of Internal Revenue for his decision, and may furnish 
sworn testimony of witnesses to prove any relevant facts. 

Returns. 

PARTNERSHIPS. 

''* * * Section D requires copartnerships, having the control, 
receipt, disposal, or payment of fixed income of another person sub- 
ject to tax, to make a return in behalf of that person and to deduct 
the same. This- provision deals with the fiduciary relationship of 
guardians, trustees, executors, etc., having the possession and con- 
trol of other person^s property, but, as regards an ordinary partner- 
ship and its ordinary business, the statement is true that no return 
is required to be made under the Federal income-tax law of 1913 by 
partnership.'' (U. S. v, Coulby, 251 Fed. 982, 984, affirmed in 258 
Fed. 27, 1919.) 

DIVIDENDS RECEIVED FROM CORPORATIONS LIABLE TO TAX. 

The provision of the act of September 8, 1916, is to be regarded 
only as a legislative recognition of the scope and intent of the prior 
law in regard to allowing members of partnership credit for their 
proportionate share of partnership gains and profits derived from 
corporations taxable on their net income, and not as a change in the 
law. (U. S. V, Coulby, 251 Fed. 982, affirmed in 258 Fed. 27, 1919.) 

AVITHHOLDING. 

The provisions for collecting income at the source do not deny 
due process of law by reason of duties imposed upon corporations 
without compensation in connection with the payment of the tax 
by others. (Brushaber t\ Union Pacific Ry. Co., 240 U. S. 1, 1916.) 
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PABAGBAPH E/ 

E. That all assessments shall be made by the Commissioner of Internal Revenue 
and all persons shall be notified of the amount (ox which they are respectively liable 
on or befc»'e the first day of June of each successive year, and said assessments shall 
be paid on or before the thirtieth day of June, except in cases of refusal or neglect to 
make such return and in cases of false or fraudulent returns, in which cases the Com- 
missioner of Internal Revenue shall, upon the discovery thereof, at any time within 
three years after said return is due, make a return upon information obtained as pro- 
vided for in this section or by existing law, and the assessment made by the Com- 
missioner of Internal Revenue thereon shall be paid by such person or persons immedi- 
ately upon notification of the amount of such assessment; and to any sum or sums 
due and unpaid after the thirtieth day of June in any year, and for ten days after notice 
and demand thereof by the collector, there shall be added the sum of 5 per centum 
on the amount of tax unpaid » and interest at the rate of 1 per centum per month upon 
said tax from the time the same became due, except from the estates of insane^ de- 
ceased , or insolvent persons. 

All persons, firms, copsirtnerships, companies, corporations, joint-stock companies 
or associations, and insiuance companies, in whatever capacity acting. Including 
lessees or mortgagors of real or personal property, trustees, acting in any trust 
capacity, executors, administrators, agents, receivers, conser^wtiors, employers, 
and all oflScers and employees of the United States having the control, receipt, 
custody, disposal, or payment of interest, rent, salaries, wages, premiums, annuities, 
compensation, remuneration, emoluments, or other fixed or determinable annual 
gains, profits, and income of another person, exceeding $3,000 for any taxable year, 
other than dividends on capital stock, or from the net earnings of corporations 
and joint-stock companies or associations subject to like tax, who are required to 
make and render a return in behalf of another, as provided herein, to the collector 
of his, her, or its district, are hereby authorized and required to deduct and 
withhold from such annual gains, profits, and income such sum as will be sufficient 
to pay the normal tax imposed thereon by this section, and sliall pay to the officer of 
the United States Government authorized to receive the same; and they are each 
hereby made personally liable for such tax. In all cases where the income tax of a 
person is withheld and deducted and paid or to be paid at the source, as aforesaid, 
such person shall not receive the benefit of the deduction and exemption allowed in 
paragraph C of this section except by an application for refund of the tax unless he 
shall, not less than thirty days prior to the day on which the retmii of his income is 
due, file with the person who la required to withhold and pay tax for him, a signed 
notice in writing claiming the benefit of such exemption and thereupon no tax shall 
be withheld upon the amount of such exemption: Provided, That if any person for the 
pui-pose of obtaining any allowance or reduction by virtue of a claim for such exemp- 
tion, either for himself or for any other person, knowingly makes any false statement 
or false or ^yaudulent representation, he shall be Uable to a penalty of $300; nor shall 
any person under the foregoing conditions be allowed the benefit of any deduction 
provided for in subsection B of this section unless he shall, not less than thirty days 
prior to the day on which the return of his income is due, either file with the 
person who is required to withhold and pay tax for him a true and coiTect return of 
his annual gains, profits, and income from all other sources, and also the deductions 
asked for, and the showing thus made shall then become a part of the return to be made 
in his behalf by the person required to withhold and pay the tax, or likemse make 
application for deductions to the collector of the district in which return is made or 
to be made for him: Provided farther^ That if such pers(wi is a minor or an insane person, 
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or is absent from the United States, or is unable owing to serious illness to make the 
return and application above provided for, the return and application may be made 
for him or her by the person required to withhold and pay the tax, he making oath 
under the penalties of this act that he has suflBcient knowledge of the affairs and prop- 
erty of his beneficiary to enable him to make a full and complete return for him or her. 
and that the return and application made by him are full and complete: Proxidd 
farther. That the amount of the normal tax hereinbefore imposed shall be deducted 
and withheld from fixed and determinable annual gains, profits, and income derived 
from interest upon bonds and mortgages, or deeds of trust or other similar obligations of 
corporations, joint-stock companies or associations, and insurance companies, whether 
payable annually or at shorter or longer periods, although such interest does not 
amount to $3,000, subject to the provisions of this section requiring the tax to be 
withheld at the source and deducted from annual income and paid to the Government; 
and likewise the amount of such tax shall be deducted and withheld frona coupons, 
checks, or bills of exchange for or in payment of interest upon bonds of foreign coun- 
tries and upon foreign mortgages or like obligations (not payable in the United States*, 
and also from coupons, checks, or bills of exchange for or in payment of any dividends 
upon the stock or interest upon the obligations of foreign corporations, associatioDE, 
and insurance companies engaged in business in foreign countries; and the tax in each 
case shall be withheld and deducted for and in behalf of any person subject to the tax 
hereinbefore imposed, although such interest, dividends, or other compensation doe 
not exceed $3,000, by any banker or person who shall sell or otherwise realize coupons, 
checks, or bills of exchange drawn or made in payment of any such interest or di\T.deDds 
(not payable in the United States), and any person who shall obtain payment (not is 
the United States), in behalf of another of such dividends and interest by means of 
coupons, checks, or bills of exchange, and also any dealer in such coupons who shall 
purchase the same for any such dividends or interest (not payable in the United States\ 
otherwise than from a banker or another dealer in such coupons; but in each case the 
benefit of the exemption and the deduction allowable under this section may be had 
by complying with the foregoing provisions of this paragraph. 

All persons, firms, or corporations undertaking as a matter of business or for profit 
the collection of foreign payments of such interest or dividends by means of coupons, 
checks, or bills of exchange shall obtain a license from the Commissioner of Internal 
Revenue, and shall be subject to such regulations enabling the Grovemment to ascer- 
tain and verify the due withholding and payment of the income tax required to be 
withheld and paid as the Commissioner of Internal Revenue, with the approval of 
the Secretary of the Treasury, shall prescribe; and any person who shall knowingly 
undertake to collect such payments as aforesaid without having obtained a license 
therefor, or without complying with such regulations, shall be deemed guilty of a 
misdemeanor and for each offense be fined in a sum not exceeding $5,000, ot imprisoned 
for a term not exceeding one year, or both, in the discretion of the court. 

Nothing in this section shall be construed to release a taxable person from liability 
for income tax, nor shall any contract entered into after this Act takes effect be valid 
in regard to any Federal income tax imposed upon a person liable to such payment. 

The tax herein imposed upon annual gains, profits, and income not falling under the 
foregoing and not retiumed and paid by virtue of the foregoing shall be assessed by 
personal return under rules and regulations to be prescribed by the C!ommis&ioner or 
Internal Revenue and approved by the Secretary of the Treasury. 

The provisions of this section relating to the deduction and payment of the tax at 
the source of income sh^U only apply to the normal tax hereinbefore imposed upon 
individuaUi. 
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Assessments, Withholding, Etc. 

TIME; 

Assessment of tax for 1913, in May 1915, was in time if the tax- 
payer's return was *' false, '^ which evidently does not mean *' fraudu- 
lent,'' but merely untrue or incorrect. (Woods v. Lewellyn, 252 
Fed. 106, 1918.) 

WITHHOLDING. 

The provisions for collecting income at the source do not deny due 
process of law by reason of duties imposed upon corporations without 
compensation in connection with the payment of the tax by others. 
(Brushaber v. Union Pacific Ry. Co. 240 U. S. 1, 1916, followed in 
Dodg3 V. Osbom, 240 U. S. 118, 1916.) 

PABAGBAPH a (a). 

G. (a) That the normal tax hereinbefore imposed upon individuaJe likewise shall 
be levied, assessed, and paid annually upon the entire net income arising or accruing 
from all sources during the preceding calendar year to every corporation, join^stock 
company or association, and every insurance company, organised in the United States, 
no matter how created or organized, not including partnerships; but if oi^ganized, 
authorized, or existing under the laws of any foreign country, then upon the amount of 
net income accruing from business transacted and capital invested within the United 
States during such year: Providedy however ^ That nothing in this section shall apply 
to labor, agricultural, or horticultural organizations, or to mutual savings banks not 
having a capital stock represented by shares, or to fraternal beneficiary societies, 
orders, or associations operating under the lodge system or for the exclusive benefit 
of the members of a fraternity itself operating under the lodge system; and providing 
for the payment of life, sick, accident, and other benefits to the members of such socie- 
ties; orders, or associations and dependents of such members, nor to domestic building 
and loan associations, nor to cemetery companies, organized aiid operated exclusively 
for the mutual benefit of their members, nor to any corporation or association organized 
and operated exclusively for religious, charitable, scientific, or educational purposes, 
no part of the net income of which inures to the benefit of any private stockholder or 
indi\idual, nor to business leagues, nor to chambers of commerce or boards of tnidC; not 
organized for profit or no part of the net income of which inures to the benefit of the 
private stockholder or individual ; nor to any civic league or organization not organized 
for profit, but operated exclusively for the promotion of social welfare: Provided fwr- 
thcTy That there shall not be taxed under this section any 'income derived from any 
public utility or from the exercise of any essential governmental function accruing to 
any State, Territory, or the District of Columbia, or any political subdivision of a 
State, Territory, or the District of Columbia, nor any income accruing to the govern- 
ment of the Philipirine Islands or Porto Rico, or of any political subdivision of the 
Philippine Islands or Porto Rico: Provided^ That whenever any State, Territory, or 
the District of Columbia, or any political subdivision of a State or Territory, has, 
prior to the passage of this act, entered in good faith into a contract with any person 
or corporation, the object and purpose of which is to acquire, construct, operate, or 
maintain a public utility, no tax shall be levied under the provisions of this act upon 
the income derived from the operation of such public utility, so far as the payment 
thereof will impose a loss or burden upon such State, Territory, or the District of 
Colimibia, or a political subdivision of a State or Territory ; but this provision is not 
intended to confer upon such person or corporation any financial gain or exemption 
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or to relieve such person or corporation from the payment of a tax as provided for in 
this section upon the part or portion of the said income to which such person or cor- 
poration shall be entitled under such contract. 

Tax OB Corporations. 

FOREIGN CORPORATIONS. 

Wliere a Canadian corporation, making newspaper paper, sent 
agents into the United States to solicit purchasers for its product, 
paying their expenses, hiring desk room in the United States, em- 
powering the salesmen to make written contracts, in part in the 
United States, subject to the corporation's approval in Canada, and, 
when approved, to deliver the contracts, paying rent, storage charges 
on paper shipped into the United States, and also for work done by 
checks drawn on a bank in the United States where the company 
kept its funds received for goods delivered in the United States to 
purchasers, and then, to perform its written contracts, shipped paper 
consigned to itself in the United States to different points, where it 
hired storage rooms, and had the paper delivered to itself at such 
rooms, where it stored it in its own name and at its own risk pending 
dehvery, doing so for its own convenience and to insure delivery 
according to contract, also shipping into the United States and 
storing in such manner paper to meet anticipated demands, such 
Canadian company ''did business'' in the United States, "and 
engaged in business" therein, and also "transacted business" in the 
United States, so that it was liable to taxation imder both acts. 
(Laurentide Co. Limited, v, Durey, 231 Fed. 223, 1916.) 

LEASED CORPORATIONS. 

A corporation is liable under section 2, G (a), imposing taxes on 
corporate income arising or accruing from all sources even though it 
was not engaged in business and derived all its income as rent from 
its property. (239 Fed. 739, Rensselaer & S. R. Co. v. Irwin, Aff, 
in 249 Fed. 726, 1918.) 

A railroad company, although not engaged in business, but which 
has leased all of its property for a long term or for the life of its 
franchise, the rental to be paid by the lessee as interest on its bonds 
and a fixed dividend on its stpck, direct to the bondholders and 
stockholders is subject to tax on such rental under this act, the mode 
of payment provided in the lease being merely for a convenience in 
distributing the rental. (Northern R. R. Co. of New Jersey v. Lowe, 
250 Fed. 856, following Rensselaer & S. R. Co. v. Irwm, 249 Fed. 726.) 

A lessor street railway corporation is subject to tax on pajrment^ 
made by lessee to stockholders of the lessor under a contract pro- 
vision in the lease. (Wei^t End St. Ry. Co. v. Malley, 246 Fed. 625, 
1917.) 
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RBCErVEHS. 

Receivers of insolvent corporations were not taxable prior to the 
act of September 8, 1916. . (Scott v. Western Pacific R. R. Co., 246 
Fed. 545.) 

Receivei's are not subj^ect to tax under the 1913 act on net earnings 
of an insolvent railroad operated by them. (Equitable Trust Co. of 
N. Y. V. Western Pac. Ry. Co., 236 Fed. 813, 1916, following Penn. 
Steel Co. V. N. Y. C. Ry. Co., 198 Fed. 775; decided under 1909 act.) 

JOINT-STOCK ASSOCIATIONS. 

Where trustees hold shares of stock of a corporation and real estate 
subject to lease, collecting the dividends and rents, but otherwise 
doing no business, and distribute the income less taxes and similar 
expenses to the holders of their receipt certificates, who have no 
control except the right of filling a vacancy among the trustees and 
of consenting to a modification of the terms of the trust, upon the 
special fact under the act of October 3, 1913, the trust is not subject 
to the income tax as a joint-stock association, and the trustees and 
the cestui que trust are to be treated as fiduciaries and beneficiaries 
for purposes of taxation. (Crocker v. Malley, 249 U. S. 223, revers- 
ing 250 Fed. 817, 1919.) This case distinguished in Malley v. Bow- 
ditch (259 Fed. 809, 1919.) 

vSee case of Haiku Sugar Co. v, Johnstone, 249 Fed. 103, 1918. 
Under Partnerships (case 2) this section. 

PARTNERSHIPS. 

^'Partnerships are expressly excluded from section G, * * *. 
If Congress had intended that partnerships, as such, should be tax- 
able upon their net income, the logical place to have so provided 
would have been in section G, and to have excluded from the net 
income of a natural taxable person, subject to the normal tax, that 
part of his income derived from a partnership, just as is provided 
with respect to his income derived from a corporation. * * * ^he 
Congress consequently, it would seem, ignored, for taxing purposes, 
a partnership's existence, and placed the individual partner's shai*e 
in its gains and profits on the same footing as if his income had been 
received directly by him without the intervention of a partnership 
name.'' (U. S. v. Coulby, 251 Fed. 982, affirmed in 258 Fed. 27, 1919.) 

Under Session Laws, Hawaii, 1903, act 51, section 1, permitting 
any two or more corporations organized under the laws of Hawaii to 
enter into partnership with each other for the transaction of any 
lawful business, several coi'porations, by an agreement dated October 
30, 1903, formed a partnership, the by-laws of which provided for 
management by representatives, selected by the several partners, 
who were to represent the partners according to their respective 
interests. There were no special partners, and there was no partner- 
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ship capital stock. Heldj That as the partnership was lawful under 
the laws of Hawaii, it could not be treated as a joint-stock company, 
and so subject to taxation under this act. (Haiku Sugar Co. et aL 
V, Johnstone, 249 Fed. 103, 1918.) 

The changeability of membership or transferability of shares is 
often used as a determining criterion between ordinary partnershiio 
and joint-stock companies. In a joint-stock company, the member? 
have no right to decide what new members shall be admitted; o: 
the other hand, the right of delectus personarum is an inhere:.* 
quality of an ordinary partnership. 

A joint-stock company usually consists of a lai^e number of per- 
sons between whom there is no special relation of confidence and the 
retirement or death of a member works no dissolution, while a part- 
nership, though it may consist of several, is ordinarily made up o! 
members who are drawn to each other by feelings of mutual confi- 
dence and no member is at liberty to retire and substitute another. 
In a joiQt-stock company a shareholder has no power to contrac 
for the company, whereas a partner may bind a partnership though 
the partnership is composed of corporations. (Haiku Sugar Co. r. 
Johnstone, 249 Fed. 103, 1918.) 

"accruing" op income. 

An annual dividend received by a corporation on the stock o! 
another corporation is subject to the tax imposed by this section 
for the calendar year in which it was declared and paid, as income 
''accruing" during such year, although half of the profits out of whicL 
the dividend was paid accrued prior to the passage of the act. (Skin- 
ner V. Union Pacific Coal Co., 249 Fed. 152, 1918; petition for certio- 
rari granted, 247 U. S. 511, pending in the U. S. Supreme Coiu-t.) 

MINING CORPORATIONS. 

The tax on the product of a mine is not a tax upon property as 
such because of its ownership, but a true excise levied on the results 
of the business of carrying on mining operations. (Stanton v. Baltic 
Mining Co., 240 U. S. 103, 1916.) 

HOLDING COMPANIES. 

A corporation, which merely held the stock of other corporations 
and, by issuance of proxies to vote at the meetings of the subsidiary 
companies, directed such corporations, is not exercising any franchise 
on which excise taxes may be assessed, under income-tax act 1913. 
for the months of January and February of that year, prior to the 
ratification of the income-tax amendment to the Constitution of the 
United States; thi^ being so, though the holding corporation made 
a loan to its subsidiary company. (Butterick Co. v. United States, 
and Federal Pub. Co. v. Same, 240 Fed. 539> 1917; dismissed ob 
motion of U. S., 248 U. S., 587.) 
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EXCISE TAX FOR JANUARY AND FEBRUARY, 1913. 

The proviso in section 4-S was intended to relate only to rights 
and liabiUties in respect to taxes which had accrued under the act 
of 1909, and was not intended to cover excise taxes upon corporations 
for the months of January and February, 1913, which were imposed 
by the income-tax act, as the constitutional amendment of March 1, 
1913, designed to permit taxation of income without apportionment 
was not adopted until March 1, this being apparent from the provi- 
sion that the excise tax for these two months shall be ascertained in 
accordance with the provisions of section G. Consequently, exemp- 
tions in the corporation excise tax act are not applicable to taxes 
imposed for these two months. (Butterick Co. v. United States, and 
Federal Pub. Co. v. Same, 240 Fed. 539, 1917; dismissed on motion 
of U. S., 248 U. S., 587.) 

PABAGBAPH G (b). 

(b) Such net income phall be ascertained by deducting from the grose amount of the 
income of such corporation, joint-stock company or association, or insurance company, 
received within the year from ail sources, (first) all the ordinary and necessary expenses 
paid within the year in the maintenance and operation of its business and properties, 
including rentals or other pa3rments required to be made as a condition to the continued 
use or possession of property; (second) all losses actually sustained within the year and 
not compensated by insurance or otherwise, including a reasonable allowance for 
depreciation by use, wear, and tear of property, if any; and in the case of mines a 
reasonable allowance for depletion of ores and all other natural deposits, not to exceed 
5 per centum of the gross value at the mine of the output for the year for which the com- 
putation is made; and in case of insurance companies the net addition, if any, required 
by law to be made within the year to reserve funds and the simas other than dividends 
paid within the year on policy and annuity contracts: Provided, That mutual fire 
insurance companies requiring their members to make premium deposits to provide 
for losses and expenses shall not return as income any portion of the premium deposits 
returned to their policyholders, but shall return as taxable income all income received 
by them from all other sources plus such portions of the premium deposits as are 
retained by the companies for purposes other than the payment of losses and expenses 
and reinsurance reserves: Provided further^ That mutual marine insurance companies 
shall include in their return of gross income gross premiums collected and received 
by them less amounts paid for reinsurance, but sliall be entitled to include in deduc- 
tions from gross income amounts repaid to p^^licyholders on account of premiums pre- 
viously paid by them and interest paid upon such amounts between the ascertainment 
thereof and the payment thereof and life insurance companies shall not include as 
income in any year such portion of any actual premium received Irom any individual 
policyholder as shall have been paid back or credited to such individual policyholder, 
or treated as an abatement of premium of such individual policyholder, within such year; 
(third) the amount of interest accrued and paid within the year on its indebtedness to 
an amount of such indebtedness not exceeding one-half of the sum of its interest bearing 
indebtedness and its paid-up capital stock outstanding at the close of the year, or if 
no capital stock, the amount of interest paid within the year on an amount of its 
indebtedness not exceeding the amount of capital employed in the business at the 
close of the year: Provided, That in case of indebtedness wholly secured by collateral 
the subject of sale in ordinary business of such corporation, joint-stock company, or 
association, the total interest secured and paid by such c(Mnpany, corporation, or 
association within the year on any such indebtedness may be deducted as a part of 
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its expense of doing business: Provided further ^ That in the case of bonds or other 
indebtedness, which have been issued with a guaranty that the interest payable 
thereon shall be free from taxation, no deduction for the payment of the tax herein 
imposed shall be allowed; and in the case of a bank, banking association, loan, or 
trust company, interest paid within the year on deposits or on moneys received ica 
investment and secured by interest-bearing certificates of indebtedness issued by 
such bank, banking association, loan or trust comx)any; (fourth) all sums paid by it 
within the year for taxes imposed under the authority of the United States or of any 
State or Territory thereof, or imposed by the Government of any foreign country: 
Provided^ That in the case of a corporation, joint-stock company or association, or 
insurance company, organized, authorized, or existing imder the laws of any foreign 
country, such net income shall be ascertained by deducting from the gross amount 
of its income accrued within the year from business transacted and capital invested 
within the United States, (first) all the ordinary and necessary expenses actually 
paid within the year out of earnings in the maintenance and operation of its businGBB 
and property within the United States, including rentals or other payments required 
to be made as a condition to the continued use or possession of property; (second) all 
losses actually sustained within the year in business conducted by it within the 
United States and not compensated by insurance or otherwise, including a reasonable 
allowance for depreciation by use, wear and tear of property, if any, and in the case 
of mines a reasonable allowance for depletion of ores and all other natural deposits, 
not to exceed 5 per centum of the gross value at the mine of the output for the year 
for which the computation is made; and in case of insurance companies the net addi- 
tion, if any, required by law to be made within the year to reserve funds and the 
sums other than dividends paid within the year on policy and annuity contracts: 
Provided further^ That mutual fire insurance companies requiring their members to 
make premium deposits to provide for losses and expenses shall not return as income 
any portion of the premium deposits returned to their x)olicyholder8, but shall return 
as taxable income all income received by them from all other sources plus such por- 
tions of the premium deposits as are retained by the companies for purposes other 
than the payment of losses and expenses and reinsurance reserves: Provided further , 
That mutual marine insurance companies shall include in their return of gross income 
gross premiums collected and received by them less amounts paid for reinsurance, 
but shall be entitled to include in deductions from gross income amounts repaid to 
policyholders on account of premiums previously paid by them, and interest paid 
upon each amounts between the ascertainment thereof and the payment thereof and 
life insurance companies shall not include as income in any year such portion of any 
actual premium received froflla any individual policyholder as shall have been paid 
back or credited to such individual policyholder, or treated as an abatement of pre- 
mium of such individual policyholder, within such year; (third) the amoimt of 
interest accrued and paid within the year on its indebtedness to an amount of such 
indebtedness not exceeding the proportion of one-half of the sum of its interest-bearing 
capital indebtedness and its paid-up stock outstanding at the close of the year, or if 
no capital stock, the capital employed in the business at the dose of the year which 
the gross amount of its income for the year from business transacted and capital 
invested within the United States bears to the gross amount of its income derived 
from all sources within and without the United States: Provided, That in the case of 
bonds or other indebtedness which have been issued with a guaranty that the interest 
payable thereon shall be free from taxation, no deduction for the payment of* the 
tax herein imposed shall be allowed; (fourth) all siuns paid by it within the year for 
taxes imposed und^ the authority of the United States or of any State or Territory 
thereof or the District of Ck)lmnbia. In the case of assessment insurance companies 
whether domestic or foreign, the actual deposit of sums with State or Territorial 
officers, pursuant to law, as additions to guarantee or reserve funds shall be Seated 
as being paymeifts required by law to reserve funds. 
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Income of corporatioBs. 

DIVIDENDS FROM SUBSIDIARIES. , 

Case 1. Where a holding company owns all the stock of its subsid- 
iary corporation except the qualifying shares of the directors, and the 
subsidiary corporation, together with the holding company, con- 
stitute a single enterprise, the accumulated earnings and surplus of 
the subsidiary corporations used by them as capital prior to January 
1, 1913, do not become taxable income of the holding company 
when formally ti-ansferred to it as dividends. 

Though the holding company did not itself do the business of its 
subsidiaries and have possession of their property, as in Southern 
Pacific V. Lowe (247 U. S. 330), the principle of that case governs. 
(GuK Oil Corp'n v. Lewellyn, 248 U. S. 71, reversing 245 Fed. 1.) 

Case 2. Where a corporation is the owner of all the stock in a sub- 
sidiary company and the lessee of all its property, reguldtly main- 
taining possession, control, and management of all of the subsidiaries 
money and other property, so that the subsidiary is a mere agent of 
the other corporation and is practically merged therewith, dividends 
of the subsidiary declared out of a surplus which accrued prior to 
March 3, 1913, are not taxable income of the parent corporation. 
(Collector v, Hubbard, 12 Wall, 1; Pullman Car Co. v. Missouri Pac. 
Co., 115, U. S., 587; Peterson v, Chicago, Rock Island & Pac. Ry. 
206 U. S. 364, distinguished; Southern Pacific Railway Co. v, Lowe, 
247 U. S. 330, 1918.) 

FOREIGN CORPORATIONS. 

Case 3. Income from activities carried on in United States. See 
case 1 under paragraph G (a). 

INSOLVENT CORPORATIONS. 

Case 4. No income tax could be assessed on income collected by a 
receiver of an insolvent corporation prior to the act of September 8, 
1916. (Scott V. Western Pacific R. R. Co., 246 Fed. 545.) 

RENTALS FROM LESSEE. 

Case 5. Prior to the passage of the act, plaintiff railroad company 
had leased its line to a second company, which agreed to pay the 
interest upon bonds issued by plaintiff and to pay direct to each 
stockholder dividends at the rate of 8 per cent per annum. Under 
the agreement, plaintiff received $1,000 yearly from the lessee to 
enable it to maintain its corporate organization. Heldj in view of 
the fact that the agreement provided that lessee should not pay any 
Income tax which might thereafter be imposed on the dividends and 
interest, and that, if required by law to pay the same, it might 
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deduct the amount from such interest and dividends, the dividends 
paid direct to the stockholders as rent must be treated as corporate 
*' income'' subject to taxation, for the provision for payment directly 
by the lessee was a mere labor-saving device. (Rensselaer & S. R. 
Co. V. Irwin, 239 Fed. 739, Aff. in 249 Fed. 726, 1918.) Similaj 
income held taxable in the case of Northern Railroad Co., of New 
Jersey v. Lowe (250 Fed. 856). 

Case 6. Where a street railway company demised its lines and 
property to another company, under an agreement that the lessee 
should on stipulated dates in each year pay to the persons holding 
shares of stock, and certified by the lessor as entitled to dividends, 
stipulated smns per share, the total amount so paid by the lessee 
was income of the lessor street railway corporation and was subject 
to tax under income-tax act October 3, 1913 (c. 16, 38 Stat. 166, 172), 
for the lease was made by the corporation only, and the stockholders 
had no interest in the demised property entitling them to rent, but 
they received their payments merely by virtue of their holding of the 
stock, and the lessor company could, by suit in its own name, without 
joining the stockholders, recover the agreed payments if withheld. 
(West End St. Ry. Co. v. Malley, 246 Fed. 625, 1917.) 

INCOME DEFINED. 

Ca«se 7. We must reject in this case, as we have rejected in cases 
arising under the corporation excise-tax a«t of 1909 (Doyle u 
Mitchell Bros. Co., and Hays v, Gauley Mountain Coal CJo., decided 
May 20, 1918), the broad contention submitted in behalf of the Gov- 
ernment that all receipts — everything that comes in — are income 
within the proper definition of the term *' gross income," and that 
the entire proceeds of a conversion of capital assets, in whatever 
form and imder whatever circumstances accomplished, should be 
treated as gross income. Certainly the term ^'income" has no 
broader meaning in the 1913 act than in that of 1909 (see Stratton's 
Independence v. Howbert, 231 U. S. 399, 416, 417), and for the 
present pm'pose we assume there is no difference in its meaning as 
used in the two acts. This being so, we are bound to consider accu- 
mulations that accrued to a corporation prior to January 1, 1913, 
as being capital, not income, for the purposes of the act. (So. 
Pacific V. Lowe, 247 U. S. 330, 1918, following Lynch v. Hornby, 247 
U. S. 339, reversing 238 Fed. 847.) 

"accrued" income. 

Case 8. An annual dividend received by a corporation on the stock 
of another corporation is subject to the tax imposed by this section, 
for the calendar year in which it was declared and paid, as income 
*' accruing'' during such yeiir, although half of the profits out of 
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which the dividend was paid accrued prior to the passage of the act. 
(Skinner v. Union Pacific Coal Co., 249 Fed. 152, 1918; petition for 
certiorari granted, 247 U. S. 511, pending in the U. S. Supreme 
Court.) 

Case 9. The taxes levied upon *'net income received" was intended 
to include only the receipt of actual cash and did not include con- 
templated revenue due and unpaid, and the term "net income ac- 
crued" did not include that which did not exist except on paper. 
(Maryland Casualty Co. v. United States, 52 Ct. Cls. 201, 1917; 
see also 52 Ct. Cls. 288.) This case now pending in the United 
States Supreme Court, 1919. 

BELEASED RESERVE FUNDS. 

Case 10. The sums released from reserve funds are not exempt 
from taxation as reserve funds, for when they cease to be reserve 
funds they are then income and subject to taxation as ''income 
from all sources." (Maryland Casualty Co. v. U. S. 52 Ct. Cls. 201, 
1917; see also 52 Ct. Cls. 288.) This case now pending in United 
States Supreme Court, 1919. 

INCOME OP AGENTS. 

Case 11. An insurance company is obligated to report in full the 
total sums received in cash, both amounts received at the home 
oiEce and those paid to its lawful agencies during the calendar year. 
(Maryland Casualty Co. v, U. S. 52 Ct. Cls. 201, 1917; see also 52 
Ct. Cls. 288.) This, case now pending in United States Supreme 
Court, 1919. 

DIVIDENDS PAID TO POLICYHOLDERS BY LIFE INSURANCE COMPANIES. 

Case 12. The proviso in this section treats policyholders individ- 
ually and separately, and not in mass, and a company may not 
exclude from its income a dividend paid to a policyholder, even 
though for redundancies in premiums previously paid, unless it has 
received premiums from him during the tax year and then only to the 
extent of the amount of premiums so received from him, either actu- 
ally or theoretically. (Lederer v. Penn Mutual Life Ins. Co., 258 
Fed. 81, 1919, reversing 247 Fed. 599.) 

Case 13. So-called dividends paid to policyholders by a mutual 
level premium life insurance company, consisting of excess premiums 
collected, are covered by the noninclusion clause of section 2 G (b), 
and may not be deducted from gross income in ascertaining net 
income under the deduction clause, as sums paid on ''policy * * * 
contracts." (Id.) 
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Deductions. 

Case 14. The fact that difTerent deductions are allowed in the case 
of individuals and that of corporations, and that mining corpora- 
tions are allowed different deductions from other corporations, do€s 
not render the act invalid. (Knowlton v. Moore, 178 U. S. 41 ; Flint 
v. Stone Tracy Co., 220 U. S. 107; Billings v, U. S., 232 U. S. 608; 
National Bank v. Commonwealth, 9 Wall. 353 ; National Safe Deposit 
Co. V. Illinois, 232 U. S. 58; Brushaber v. Union Pacific Ry. Co., 
240 U. S. 1, followed in Stanton v. Baltic Mining Co., 240 U. S. 103. 
1916.) 

DEPRECIATION. 

Case 15, In computing for assessment of income taxes the amoimt 
of depreciation of property held for rental purpos-^s, the depreciation 
to be allowed is for the wear and tear suffered by the building diiring 
the tax year, assuming that it is kept in good repair, and no allow- 
ance can be made for change in neighborhood or diminished rental 
value because ,of the erection of more modern buildings. (Cohen 
V. Lowe, 234 Fed. 474, 1916.) 

NET ADDITION TO RESERVE FUNDS — ^INSURANCE COMPANIES. 

Case 16. Only the net additions to reserve funds required by 
State statutes is deductible from gross income. No State law has 
been pointed out which requires the maintenance of reserve funds 
to secure payments of taxes, salaries, and brokerage and agents* 
commissions. (Maryland Casualty Co. v. U. S., 52 Ct. Cls. 201, 
1917; see also 52 Ct. Cls. 288, pendmg in U. S. Sup. Ct. 1919.) 

"sums OTHER THAN DIVIDENDS*' PAID ON INSURANCE POLICIES. 

Case 17. Under life insurance policies providing for payment to 
the beneficiaries in installments on death of insured, and for interest 
on defended installments, interest so paid is not a dividend, but a 
"sum other than dividends paid- * * * on policy * * * 
contracts,*' and deductible by the company from gross income 
imder this section. (Lederer v. Penn. Mut. Life Ins. Co., 258 Fed. 
81, 1919, reversing 247 Fed. 559.) 

Case 18. Interest on redimdancies of premium for previous years 
paid by a policyholder in a life insurance company and allowed to 
remain with the company imder the contract when paid to the 
policyholder constitutes a "dividend" within the meaning of this 
section providing for a deduction from gross income of "sums 
other than dividends paid within the year on policy * * * con- 
tracts," and may not be deducted thereunder, (Id.) 

See also cases 12 and 13 imder paragraph G (b)« 
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PABAQBAFH G (c). 

(c) The tax herein imposed shall be computed upon its entire net income accrued 
within each preceding calendar year ending December thirty-first: Provided, hoioever, 
That for the year ending December thirty-first, nineteen hundred and thirteen, said 
tax shall be imposed upon its entire net income accrued within that portion of said 
year from March first to December thirty-first, both dates inclusive, to be ascertained 
by taking five-sixths of its entire net income for said calendar year: Provided further, 
That any corporation, joint-stock company or association, or insurance company 
subject to this tax may designate the last day of any month in the year as the day oi 
the closing of its fiscal year and shall be entitled to have the tax payable by it computed 
upon the basis of the net income ascertained as herein provided for the year ending on 
the day so designated in the year preceding the date of assessment instead of upon the 
basis of the net income for the calendar year preceding the date of assessment; and it 
shall give notice of the day it has thus designated as the closing of its fiscal year to the 
collector of the district in which its principal business office is located at any time not 
less than thirty days prior to the date upon which its annual return shall be filed. All 
corporations, joint-stock companies or associations, and insurance companies subject 
to the tax herein imposed, computing taxes upon the income of the calendar year, 
shall, on or before the first day of March, nineteen hundred and fourteen, and the 
first day of March in each year thereafter, and all corporations, joint-stock companies 
or associations, and insurance companies, computing taxes upon the income of a fiscal 
year which it may designate in the manner hereinbefore provided, shall render a like 
return within sixty days after the close of its said fiscal year, and within sixty days 
after the close of its fiscal year in each year thereafter, or in the case of a corporation, 
joint-stock company or association, or insurance company, organized or existing 
under the laws of a foreign country, in the place where its principal business is located 
within the United States, in such form as the Commissioner of Internal Revenue, 
with the approval of the Secretary of the Treasury, shall prescribe, shall render a 
true and accurate return under oath or affirmation of its president, vice president, or 
other principal officer, and its treasurer or assistant treasurer, to the collector of in- 
ternal revenue for the district in which it has its principal place of business, setting 
forth {first) the total amount of its paid-up capital stock outstanding, or if no capital 
stock, its capital employed in business, at the close of the year; {second) the total 
amount of its bonded and other indebtedness at the close of the year; {third) the gross 
amount of its income, received during such year from all sources, and if organized 
under the laws of a foreign country the gross amount of its income received within 
the year from business transacted and capital invested within the United States; 
{fourth) the total amount of all its ordinary and necessary expenses paid out of earn- 
ings in the maintenance and operation of the business and properties of such corpora- 
tion, joint-stock company or association, or insurance company within the year, 
stating separately all rentals or other payments required to be made as a condition to 
the continued use or possession of property, and if organized under the laws of a foreign 
country the amount so paid in the maintenance and operation of its business within 
the United States; {fifth) the total amount of all losses actually sustained during the 
year and not compensated by insurance or otherwise, stating separately any amounts 
allowed for depreciation of property, and in case of insurance companies the net 
addition, if any, required by law to be made within the year to reserve funds and 
the sums other than dividends paid within the year on policy and annuity contracts: 
Provided further, That mutual fire insurance companies requiring their members to 
make premium deposits to provide for losses and expenses shall not return as income 
any portion of the premium deposits returned to their policyholders, but shall return 
as taxable income ail income received by them from all other sources plus such portions 
of the premium deposits as are retained by the companies for purposes other than the 
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payment of losses and expensos and reinsiu*ance reserves: Provided further^ That 
mutual marine insurance companies shall include in their return of gross income 
gross premiums collected and received by them less amounts paid for reinsurance, 
but shall be entitled to include in deductions from gross income amounts repaid to 
policyholders on account of premiums previously paid by them, and interest paid 
upon such amounts between the ascertainment thereof and the payment thereof and 
life insurance companies sliall not include as income in any year such portion of any 
actual premium received from any individual policyholder as shall have been paid 
back or credited to such individual policyholder, or treated as an abatement of pre- 
mium of such individual policyholder, within such year; and in case of a corporation, 
joint-stock company or association, or insurance company, organized under the laws 
of a foreign country, all losses actually sustained by it during the year in business 
conducted by it within the United States, not compensated by insurance or other- 
wise, stating separately any amounts allowed for depreciation of property, and in 
case of insurance companies the net addition, if any, required by law to be made 
within the year to reserve funds and the sums other tlian dividends paid within the 
year on policy and annuity contracts: Provided further. That mutual fire insiu'ance 
companies requiring, their members to make premium deposits to provide for losses 
and expenses shall not return as income any portion of the premium deposits returned 
to their policyholders, but shall return as taxable income all income received by them 
from all other sources plus such portions of the premium deposits as are retained by the 
companies for purposes other than the payment of losses and expenses and reinsur- 
ance reserves: Provided further. That mutual marine insurance companies shall include 
in their return of gross income gross premiums collected and received by them less 
amounts paid for reinsurance, but shall be entitled to include in deductions from 
gross income amounts repaid to policyholders on account of premiums previously 
paid by them and interest paid upon such amounts between the ascertainment thereof 
and the payment thereof and life insurance companies shall not include as income in 
any year such portion of any actual premium received from any individual policy- 
holder as shall have been paid back or credited to such individual policyholder, or 
treated as an abatement of premium of such individual policyholder, within such year; 
(sixth) the amount of interest accrued and paid within the year on its bonded or other 
indebtedness not exceeding one-half of the sum of its interest bearing indebtedness 
and its paid-up capital stock, outstanding at the close of the year, or if no capital 
tock, the anaount of interest piid within the year on an amount of indebtedness 
not exceeding the amount of capital employed in the business at the close of the year, 
and in tlie case of a bank, banking association, or trust company, stating separately 
all interest paid by it within the year on deposits; or in case of a corporation, joint- 
stock company or association, or insurance company, organized under the laws of a 
foreign country, interest so paid on its bonded or other indebtedness to an amount 
of such bonded or other indebtedness not exceeding the proportion of its paid-up 
capital stock outstanding at the close of the year, or if no capital stock, the amount 
of capital employed in the business at the close of the year, which the gross amount 
of its income for the year from business transacted and capital invested within the 
United States bears to the gross amount of its income derived from all sources within 
and without the United States; (seventh) the amount paid by it within the year for 
taxes imposed under the authority of the United States and separately the amount so 
paid by it for taxes imposed by the Government of any foreign country; (eighth) the 
net income of such corporation, joint-stock company or association, or insurance 
company, after making the deductions in this subsection authoiized. All such returns 
shall as received be transmitted forthwith by the collector to the Commissioner of In- 
ternal Revenue. 

All assessments shall be made and the several coiporations, joint-stock companies 
or associations, and insurance companies shall be notified of the amount for which 
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tliey are respectively liable on or before the first day of June of each successive year, 
and said assessment shall be paid on or before the thirtieth day of June: Provided, 
That every corporation, joint-stock company or association, and insurance company, 
computing taxes upon the income of the fiscal year which it may designate in the man- 
ner hereinbefore provided, shall jwiy the taxes due under its assessment within one 
hundred and twenty days after the date upon which it is required to file its list or 
return of income for assessment ; except in cases of refusal or neglect to make such return, 
and in cases of false or fraudulent returns, in which cases the Commissioner of Internal 
Revenue shall, upon the discovery thereof, at any time within three years after said 
return is due, make a return upon information obtained as provided for in this section 
or by existing law, and the assessment made by the Commissioner of Internal Revenue 
thereon shall be paid by such corporation, joint-stock company or association, or 
insurance company immediately upon notification of the amount of such assessment; 
and" to any sum or sums due and unpaid after the thirtieth day of June in any year, 
or after one hundred and twenty days from the date on which the return of income is 
required to be made by the taxpayer, and after ten days notice and demand thereof 
by the collector, there shall be added the sum of 5 per centum on the amount of tax 
unpaid and interest at the rate of 1 per centum per month upon said tax from the 
time the same becomes due. 

Corporation returns. 

RECEIVERS. 

Receivers of insolvent corporations, duly appointed by the court, 
are not required to make returns of the net earnings resulting from 
their operation of such dissolved corporations. (Scott v. Western 
Pacific R. R. Co., 246 Fed. 545, 1917, and Equitable Tr. Co. of New 
York v. Western Pac. Ry. Co., 236 Fed. 816, 1916.) Following Penn. 
Steel Co. V, N. Y. C. Ry. Co., 198 Fed. 775, decided under 1909 
act. 

COMPUTATION Ol? TAX. 

It is the evident purpose of the act to refrain from taxing income 
that accrued prior to March 1, 1913, and to exclude from considera- 
tion in making computation of taxable income for a given year any 
income that accrued in the preceding taxable year. (Southern 
Pacific V. Lowe, 247 U. S. 330, 1918. Reversing 238 Fed. 847.) 

nSCAL YEAR. 

The fiscal year for a firm of which plaintiff was a member began 
before the income-tax law went into effect. There was no showing that 
during that part of tlie year before the law went into effect any profits 
were earned. Heldj That, without such showing, plaintiff could not 
object that income taxes were assessed on the entire profits earned 
on the ground that part of the taxes were based on income earned 
before the law went into effect. (Cohen v, Lowe, 234 Fed. 474, 
1916.) 

PABAGBAPH L. 

L. That all administrative, special, and general provisions of law, including the laws 
in relation to the assessment, remission, collection, and refund of internal-revenue 
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taxes not heretofore specifically repeale<l an^l not inconsistent with the provisions (r 
tliis section, are hereby extended and made applicable to all the provisions of this 
section and to the tax herein imposed. 

Assessment, remission, collection, and refunding of taxes. 

RECOVEllY, INTEREST. 

Where a collector of intonial revenue, acting under income-tas 
law, October 3, 1913, illegally collected taxes from a partnership 
composed of corporations, the members of the firm are entitled to 
recover the exaction, with interest and costs. (Haiku Sugar Co. 
ot al. V. Johnstone, 249 Fed. 103, 1918.) 

RESTRAINING INJUNCTIONS. 

Despite section 3224, Revised Statutes, which declares that no suit 
for the purpose of restraining the assessment or collection of any tax 
shall bo maintained, receivers, as officers of the court, may, where 
they deem the property or income from the property in their charge 
not to be subject to tax, as contended by collecting officials, applv 
to the appointing court for instructions as to payment. (Scott *;. 
Western Pac. Railway Co., 246 Fed. 545, 1917.) 

There is no jurisdiction to entertain a suit brought to restrain col- 
lection of a tax. (Dodge v. Brady, 240 U. S. 122, 1916.) 

The provisions of section 3224, Revised Statutes, forbid a suit to 
restrain the assessment or collection of internal -revenue taxes and a 
suit to enjoin the assessment or collection of a tax because of alleged 
unconstitutionality of the statute not allowable. (Dodge v. Osbom, 
240 U. S, 118, 1916.) 

A United States district court has jurisdiction of an action by a 
stockholder against a corjjoration to enjoin it from volimtarily 
paying the tax under the income-tax law of 1913, on the ground of its 
unconstitutionality where the proper averments have been nifi.de. 
(Brushaber v. Union Pacific Ry. Co., 240 U. S. 1, followed in Stanton 
V. Baltic Mining Co., 240 U. S. 103, 1916.) 

The United States Supreme Court, imder section 238, Judicial 
Code, has jurisdiction of a direct appeal from the judgment of the 
district court refusing to enjoin a corporation from paying tax under 
the 1913 act in a suit brought by a stockholder on the ground of 
unconstitutionality of the statute. (Stanton v. Baltic Mining Ck).. 
240 U. S. 103, 1916.) 

RECOVERY OF TAXES — BUBDEN OF PBOOP. 

To recover income taxes paid under protest, on the gi*omid that an 
insufficient amoimt was allowed for depreciation of the income- 
producing property, plaintiff has the burden of showing that the 
amount allowed was too small. (Cohen v, Lowe, 234 Fed. 474, 1910. 
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PABAGBAPH S. 

Section 4 (paragraph S)oi the act of October 3 , 1913 , further provides * * * That 
a special excise tax with respect to the carrying on or doing of business, equivalent 
to 1 per centum upon their entire net income, shall be*levied, assessed, and collected 
upon corporations, joint stock companies or associations, and insurance companies 
of the character described in section thirty-eight of the act of August fifth, nineteen 
hundred and nine, for the period from January first to February twenty-eighth, nine- 
teen hundred and thirteen, both dates inclusive, which said tax shall be computed 
upon one-sixth of the entire net income of said corporations, joint-stock companies 
or associations, and insurance companies, for said year, said net income to be ascer- 
tained in accordance with the provisions of subsection G of section two of this act: 
Provided further, That the provisions of said section thirty-eight of the act of August 
fifth, nineteen hundred and nine, relative to the collection of the tax therein imposed 
shall remain in force for the collection of the excise tax herein provided, but for the 
year nineteen hundred and thirteen it shall not be necessary to make more than one 
return and assessment for all the taxes imposed herein upon said corporations, joint- 
stock companies or associations, and insurance companies, either by way of income 
or excise, which return and assessment shall be made at the times and in the manner 
provided in this act. * * * 

Bepealing provisions — Tax for January and February, 1913. 

Corporation excise-tax act August 5, 1909, which embraced no tax 
upon diyidends received by corporations from stock of other cor- 
porations, subject to the tax, was repealed by income-tax act October 
3, 1913,. section 4 S, which contained a proviso that the repeal of 
existing laws or modifications thereof embraced in the act should 
not affect any act done or right accruii^g, or any suit or proceeding 
had or conrnienjeed in any civil case before such repeal or modification, 
but all rights and liabilities under such laws should continue and might 
be enforced in the same manner as if such repeal or modification had 
not been made. Held, that such saving clause was intended to 
relate only to rights and liabilities in respect to taxes which had 
accrued under the act of 1909, and was not intended to cover excise 
taxes from corporations for the months of January and February, 
1913, which were imposed by the income-tax act, as the constitutional 
amendment of March 1, 1913, designed to permit taxation of incomes 
without apportionment was not adopted until March 1; this being 
apparent from the provisions in that act that excise taxes for two 
months shall be ascertained in accordance with the provisions of 
section 2 (g). Consequently exemptions in the corporation excise- 
tax act are not applicable to taxes imposed for those two months. 
(Butterick Co. v. United States and Federal Pub. Co. v. Same, 240 
Fed. 539, 1917.) 
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OPIUM ACTS. 

ACT OF JANUABY 17, 1914. 

AN ACT Regulating the mairafacture of smoking opium within the United States, and for 

other purposes. 

Be it enacted J etc., ^hat an internal-revenue tax of $300 per pound shall be levied 
and collected upon all opium manufactured in the United States for smoking purposes; 
and no person shall engage in such manufacture who is not a citizen of the United 
States and who has not given the bond required by the Commissioner of Internal 
Revenue . Every person who prepares opium suitab le for smoking purposes from crude 
gum opium, or from any preparation thereof, or from the residue of smoked or partially 
smoked opium, commonly known as yen shee, or from any mixture of the above, or any 
of them, shall be regarded as a manufacturer of smoking opium within the meaning of 
this act. 

Sec. 2. That every manufacturer of such opium shall file with the collector of in- 
ternal revenue of the district in which his manufactory is located such notices, inven- 
tories, and bonds, shall keep such books and render such returns of material and prod- 
ucts, shall put up such signs and affix such number to his factory, and conduct his 
business under such surveillance of officers and agents as the Commissioner of Internal 
Kevenue, with the approval of the Secretary of the Treasury, may by regulation 
require. But the bond required of such manufacturer shall be with sureties satis- 
factory to the collector of internal revenue, and in a penal sum of not less than $100,000 
and the sum of said bond may be increased from time to time and additional sureties 
required, at the discretion of the collector or under instructions of the Commissioner 
of Internal Revenue. 

Sec. 3. That all opium prepared for smoking manufactured in the United States 
shall be duly stamped in such a permanent muiner as to denote the payment of the 
internal-revenue tax thereon. 

Sec. 4. That the provisions of existing laws covering the engraving, issue, sale. 
accountability, effacement, cancellation, and the destruction of stamps relaticg t 
tobacco and snuff, as far as applicable, are hereby made to apply to stamps provided 
for by the preceding section. 

Sec. 5. That a penalty of not leaa than $10,000 or imprisonment for not less than five 
years, or both, in the discretion of the court, shall be imposed for each ^nd every viok- 
tion of the preceding sections of this act relating to opium by any person or persons; 
and all opium prepared for smoking wherever found within the United States withoui 
the stamps required by this act shall be forfeited and destroyed. 

Sec. 6. The provisions of the act of October first, eighteen hundred and ninety 
(Twenth-sixth Statutes, page fifteen hundred and sixty-seven), in so far as they relate 
to the manufacture of smoking opium, are hereby repealed. 

Approved, January 17, 1914. (38 Stat. 275.) 

COnstitntionality of the act. 

Section 1 of the act imposing an internal-revenue tax on. smoking 
opium made in the United States, and prohibiting its manufacture 
except by citizens who -have given bond, held constitutional. (Lee 
Mow Lin V. United States, 250 F. 694.) 
82 
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Expert evidence. 

In a prosecution for illegally manufacturing smoking opium, the 
testimony of an expert chemist and anal^^st that in his opinion the 
opiimi in question, which he had analyzed, was of domestic manu- 
facture and made from crude gum, based on the difference in the 
morphine content between such opium and the foreign-made article, 
held properly admitted. (Lee Mow Lin v. United States, 250 Fed. 
694, 1918.) 

Indictment of aliens. 

Where an indictment charged that defendants did "engage in the 
•businr ss of manufacturers of opium for smoking purposes, without 
having given the bond required by law of manufacturers of opiimi 
for smoking purposes'' and in the trial the fact appeared that each 
of the defendants was not a citizen of the United States but was a 
Chinese person; as there was no proof that defendants had failed to 
give the bond required by the commissioner and as he could not have 
required a bond of the defendants, the statute reatricting the right of 
manufacture to United States citizens, there was a failure to prove 
an essential element of the indictment and therefore they could not 
be convicted. (Lee Mow Lin et al. v. United States, 240 Fed. 408, 
1917; Aff. 250 Fed. 694, 1918.) 

Failnre to give bond. 

The Government, on prosecution for manufacture of opium for 
smoking purposes without the giving of the bond required by law, 
viz, "the bond required by the Commissioner of Liternal Revenue,'' 
must show that said Commissioner had, by regulation, required a 
bond, and what it called for. (Chin Sing v. United States, 227 Fed. 
396, 1915.) 

Noncompliance with regulations. 

The Government, on prosecution for manufacturing opium for 
smoking purposes without doing certain things, as required by the 
Commissioner of Internal Revenue, with the approval of the Secre- 
tary of the Treasury, by regulations made by said commissioner 
under authority of law, must show the making of the regulations 
and what they were. (Id.) 

Failure to stamp. 

The Government, on prosecution for manufacturing opium for 
smoking purposes without stamping it in such a permaiient manner 
as to denote payment of the internal-revenue tax therein, must show 
existence of a stamp therefor, required by regulations of the Com- 
missioner of Internal Revenue with the approval of the Secretary of 
the Treasury. (Id.) 



SPECIAL TAXES AND STAMP TAXES. 

ACT OF OCTOBEB 22, 1914. 
GENERAL PBOVISION8. 

Acts of 1862 and 1898 considered. 

The provisions of the acts of July 1, 1862, and June 13, 1898, are 
considered in. construing stamp taxes under the act of October 22, 
1914. (In re Hawley, 220 Fed. 373, 1915.) 

Construction. 

The rule that the internal-revenue law should he strictly construed 
in favor of exemption is but a rule of construction, which yieli 
when the intent of the statute is manifest. (In re Hawley, 220 Fed. 
373, 1915.) 

Constitutionality. 

The statute is not void, as imposing (sec. 3) a direct tax upon the 
property of a banker merely because of his ownership of such prop- 
erty as the act does not tax property as such but levies a sped 
license tax upon one engaged in a particular business, because of tte 
privilege he is exercising, and the fact, if true, that the amount paid 
is the same as would be paid had all the property of the banker 
been taxed on an assessed value basis, is merely incidental and acci 
dental. (Real Estate Title, Ins. & Trust. Co., v. Lederer, 229 Fed, 
799, 1916.) 

The tax imposed by section 3 (1) of this act upon bankers to 
capital used in the banking business is a franchise tax, and is not 
subject to attack on the ground that it is a direct tax not appor- 
tioned. (Anderson v. Farmers' Loan & Trust Co., 241 Fed. 3: 
1917.) 

SECTION 3— OCCUPATIONAL TAXES. 
Special Taxes. 

Sec. 3. That on and after November first, nineteen hundred and fourteen, 
taxes shall be, and hereby are, imposed annually as follows, that is to say: 

First. Bankers shall pay $1 for each $1,000 of capital used or employed, andn 
estimating capital surplus and undivided profits shall be included. The amount oi 
such annual tax shall in all cases be computed on the basis of the capital, sorplu^. 
and undivided profits for the preceding fiscal year. Every person, firm, at company 
and every incorporated or other bank, having a place of business where credits a^ 
opened by the deposit or collection of money or currency, subject to be paid or re- 
mitted upon draft, check, or order, or where money is advanced or loaned on stocb. 
bonds, bullion, bills of exchange, or promissory notes, or where stocks, bonds, ha\^ 
bills of exchange, or promissory notes are received for discomit or sale, shall be* 
banker under this act; Provided, That any postal savings bank, or savings bank havtfg 

84 
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no capital stock, and whose business is confined to receiving deposits and loaning or 
investing the same for the benefit of its depositors, and which does no other business 
of banking, shall not be subject to this tax. 

Second. Brokers shall pay $30. Every person, firm, or company, whose business 
it is to negotiate purchases or sales of stocks, bonds, exchange, bullion, coined money, 
bank notes, promissory notes, or other securities, for themselves or others, shall be 
r^;arded as a broker: Provided^ That any person having paid the special tax as a 
banker shall not be required to pay the special tax as a broker. 

Third. Pawnbrokers shall pay $50. Every person, firm, or company whose busi- 
ness or occupation it is to take or receive, by way of pledge, pawn, or exchange, any 
goods, wares, or merchandise, or any kind of personal property whatever, as security 
for the repayment of money loaned thereon, shall be deemed a pawnbroker. 

Fourth. Commercial brokers shall pay $20. Every person, firm, or company whose 
business it is as a broker to negotiate sales or piu'chases of goods, wares, produce, or 
merchandise, or to. negotiate freights and other business for the owners of vessels, or 
for the shippers or consignors or consignees of freight carried by vessels, shall be re- 
garded as a commercial broker under this act. 

Fifth. Custom-house brokers shall pay $10. Every person, firm, or company whose 
occupation it is, as the agent of others, to arrange entries and other custom-house 
papers, or transact business at any port of entry relating to the importation or export- 
ation of goods, wares, or merchandise, shall be r^arded as a custom-house broker^ 

Sixth. Proprietors of theaters, museums, and concert halls, where a charge for ad- 
mission is made, having a seating capacity of not more than two hundred and fifty, 
shall pay $25; having a seating capacity of more than two hundred and fifty and not 
exceeding five hundred, shall pay $50; having a. seating capacity exceeding five 
hundred and not exceeding eight hundred, shall pay $75; having a seating capacity of 
more than eight hundred, shall pay $100. Every edifice used for the purpose of 
dramatic or operatic or other representations, plays, or performances, for admission 
to which entrance money is received, not including halls qi armories rented or used 
occasionally for concerts or theatrical representations, shall be r^[arded as a theater: 
Provided^ That whenever any such edifice is under lease at the passage of this act, the 
tax shall be paid by the lessee, unless otherwise stipulated between the parties to 
said lease. 

Seventh. The proprietor or proprietors of circuses shall pay $100. Every building, 
space, tent, or area where feats of horsemanship or acrobatic sports or theatrical 
performances not otherwise provided for in this act are exhibited shall be regarded 
as a circus: Provided^ That no special tax paid in one State, Territory, or the District 
of Columbia shall exempt exhibitions from the tax in another State, Territory, or the 
District of Coliunbia, and but one special tax shall be imposed for exhibitions within 
any one State, Territory, or District. 

Eighth. Proprietors or agents of all other public exhibitions or shows for money 
not enumerated in this section shall pay $10: Provided^ That a special tax paid in one 
State, Territory, or the District of Columbia, shall not exempt exhibitions from the 
tax in another State, Territory, or the District of Columbia, and btit one special tax 
shall be required for exhibitions within any one State, Territory,' or the District of 
Columbia: Provided further ^ That this paragraph shall not apply to Chautauquas, 
lecture lyceums, agricultural or industrial fairs, or exhibitions held under the auspices 
of religious or charitable associations. ' 

Ninth. Proprietors of bowling alleys and billard rooms shall pay $5 for each alley 
or table. Every building or place where bowls are thrown or where games of billards 
or pool are played and that are open to the public, with or without price, shall be 
regarded as a bowling alley or a billiard room, respectively. 

Tenth. Commission merchants shall pay $20. Every person, firm, or company 
whose business or occupation it is to receive into his or its possession any goods, wares. 
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or merchandise to sell the same on commtflslon shall be regarded as a oommisnon 
merchant: Provided, That any person having paid the special tax as a commercial 
broker shall not be required to pay the special tax as a commission merchant: Pro- 
vided further. That this provision shall not apply to commission houses mn upon a 
cooperative plan. 

Sectiou 3 (1) — Special tax on bankers* 

What, if any, of the capital of a corporation engaged in banking 
and other kinds of business, is employed in banking, within act 
October 22, 1914, is a fact to be found* (Real Estate Title, Ins. 
& Trust Co.: 17. Lederer, 229 Fed. 799, 1916.) See also this case imder 
' ' Constitutionality. ^ ' 

A corporation, engaged not only in the banking business, but also 
in the title, insurance, and other kinds of business kept entirely 
separate from its other moneys a sum equal to its aggregate of 
deposits, and a sum equal to the aggregate of its capital and surplus 
invested on chosen securities, c^ed ''capital investments." Its 
capital investsaents were invested in real estate and other invest- 
ments of a less mobile character than iuvestments comimonly termed 
''liquid," while the deposits were invested in securities which were 
more readily convertible into cash, and these investments were kept 
separate from its other investments. It from time to time pat out 
statements of its financial condition, showing its assets to consist of 
cash on hand, etc., and showing the aggregate amoimt of its liabil- 
ities, in which were included, to balance the statement, the amount of 
its capital stock, surplus, and undivided profits, which were not less 
than the amcnint which measured the tax imposed on it under the 
act of October 22, 1914, and paid by it. Heldj That the fact did not 
show that it did not use or employ any part of its capital in banking 
and it was not entitied to recover back such tax, as the character 
of a banker's investments can have no bearing upon the question of 
the amount of capital invested in the business, aud the capital, 
surplus, or undivided profits, either separately or in a lump, can not 
be segregated from a bank's other assets and identified as such. 
(Real Estate Title, Ins. & Trust Co. v. Lederer, 229 Fed, 799, 1916.^ 

A trust coxapany, chartered to do a banking as well as a trust com- 
pany business, which was authorized to discount commercial paper 
and accept (frafts, and which held investments to an amount exceed- 
ing its capital, surplus, and imdivided profits, opened a so-called 
capital investment account, to which bonds and mortgages were 
debited to an amount exceeding the capital, surplus, and undivided 
profits. The trust company, while doing a trust company business, 
also did a considerable banking business. Heldj That when a trust 
company is oi^anized, obtains subscription for capital stock, and then 
opens its doors and begins business, its assets comprise all its property, 
and it is liable for taxation upon that portion of its capital and surplus 
actually employed in the banking business, regardless of its 'artificial 
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methods of designating the employment of such property. (Anderson 
V. Farmers' Loan & Trust Co., 241 Fed. 322, 1917.) 

Deposits are not the property of the depositors, but of the bank 
receiving them; the relation of a bank and its depositor being that 
of a debtor and creditor, so that deposits and investments are equally 
assets of the bank. (Id.) 

The collector of internal revenue, having been informed by the 
officers of a trust company that it was engaged in a banking business, 
may, without requiring a further return, when the one madia by officers 
failed to disclose the amoimt of the company's capital and surplus 
used in the banking business, proceed in accordance with Revised 
Statutes, section 3176, to assess the tax imposed on such property 
by this act. (Id.) 

Though a return did not furnish a basis for the assessment, the 
collector's assessment against a trust company engaged in the bank- 
ing business under this act is prima facie valid. 

For a trust company doing a banking business, assessed under this 
act to recover the amount of an asessment on the ground that it was 
imposed on funds not used in the banking business, the trust com- 
pany has the burden of showing that the tax was not in fact due. 
Proof of irregularity in the method of assessment is not sufficient. 
(Anderson v. Farmers' Loan & Trust Co., 241 Fed. 322, 1917.) 

A bank which, in addition to its banking business, acts as trustee, 
receiver, executor, or administrator, or engages in underwriting or 
promoting new enterprises, or refinancing old enterprises, or buys 
and sells securities on its own account for profit, is subject to the tax 
imposed by the first paragraph of section 3 of the act of October 22, 
1914, upon the total amount of its capital, including surplus and 
imdivided profits, unless it be shown that a specific portion of its 
capital is used in such other business and that such use does not 
constitute banking. (Fidelity Tr. Co., of Baltimore, Md., v. Miles, 
Collector; and Baltimore Tr. Co. v. Miles. Decided in U. S. D. C. 
Dist. of Maryland, 258 Fed. 770, 1919.) 

That a bank deals on its own account in stocks and bonds or other 
securities does not exempt the capital employed therein from the 
special tax imposed by section 3 (1). (Id.) 

That a corporation engaged mainly in the business of examining 
and insuring real estate titles also carried on a savings bank business, 
which it keeps separate from its other business, such other business 
not affecting it, except as giving it credit and facilitating the getting 
of customers for its bank, does not make the total ampimt of capital, 
surplus, and undivided profits used in the insurance business subject 
to the special tax imposed by act of Congress October 22, 1914, section 
3, paragraph 1 ; the amount used in the banking business as such 
only being subject thereto. (Title Guarantee & Trust Co. v. Miles, 
258 Fed. 771.) 
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Section 3 (8) — Proprietors or rngtatU of all otiier 'psUic ezMbiti^ 
shows for money n^ emunerated in this seetim, 

A corporation using the term "Lyceum Bureau'^ in its title, en- 
gaged in the business of supplying Chautauqua and lycemn cottrses 
throughout the country with lecturers and entertainers, is subject 
to tax on professional show features, for they do not fall within the 
exception in the act. (Kedpath Lyceum Bureau v, Pickering, 251 
Fed. 49, 1918.) Petition for writ of certiorari denied in United 
States Supreme Court, 246 U. S. 677. 

The expression "lecture lyceum'' as used in the provision of this 
section excepting the same from tax liability does not include inde- 
pendent show units -engaged for certain occasions by lecture bu- 
reaus. (Id.) 

SUCTIONS 6 AND Q--ADBSSIVS STAMPS. 

TAX ON INflrrHUMBNTS. 

Sec. 5. That on and after the first day of December, nineteen hundred and fourteen, 
there shall be levied, collected, and paid, fdft and in respect of the several bonds, 
debentures, or certificates ol stock and of indebtedness, and other docuBienta, inatm- 
ments, matters, and things mentioned and described in Schedule A of this act, (s for 
or in reflect of the vellum, parchment^ or paper upon which such instruments, mat- 
ters, or things, or any of them, shall be written or printed by any person or persons, 
or party who shiall make, sign, or issue the same, or for whose use or benefit the same 
shall be made, signed, or issued, the several taxes or sums of money set down in figures 
against the same, respectively, or otherwise specified or set forth in the said schedule. 

TAXES UNDER SCHEDtJLE B. 

And there shall also be levied, collected, and paid, for and in respect to the prepa- 
rations, matters, and things mentioned and described in Schedule B of this act. manu- 
factured, sold, or removed for sale, the several taxes or sums of money set down in 
words or figures against the same, respectively, or otherwise i^ecified or set forth 
in Schedule B of this act. 

PENALTY. 

Sec. 6. That i^ any person or persons shall make, sign, or issue, or cause to be laade, 
signed, or issued, any instrument, document, or paper of any kind or description 
whatsoever, without the same being duly stamped for denoting the tax hereby imposed 
thereon, or without having thereupon an adhesive stamp to denote said tax such 
person or persons shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall pay a fine of not more than 1100, at the discretion of the court. 

SSCTn>N 5-43TAHP TAXES. 

(See cases under section 22, Schedule A, for tax on specific instru- 
ments; Schedule B for proprietary stamp tax.) 

Under section 5, imposing a stamp tax, and section 6, imposing a 
penalty, and section 11, in regard to registering, issuing, or transfer- 
ring any instrument without the tax, the stamp need not be at- 
tached to the paper before the paper is signed or partially exe- 
cuted if it is subsequently affixed before the paper is issued, as the 
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word "or'' is disjunctive as to persons but eoajunetive as to a com- 
plete act of making, signing, and using. (Home Title Ins. Co. of 
New York v. Keith, 230 Fed. 905, 1916.) 

The grantee of land named in a referee's deed executed as part of 
an action for the foreclosure of a mortgage is a person causing 
the deed to be issued, and for whose use and benefit . it is issued 
within sections 5 and 6 of the act so as to impose on it the 
duty of seeing that the stamps thereby required to be affixed are 
aflixed. (Home Title Ins. Co. of New York v. Keith, 230 Fed. 906, 
1916.) 

(U. S. C. C. A. Mass.) Withm war tax law (Oct. 22, 1914, sec. 5, 
Schedule A), imposing a stamp tax of 5 cents^ on each $100 of face 
value, or fraction thereof, of certificates of stock issued by any asso- 
ciation, company, or corporation, such tax must be paid on certifi- 
cates of shares issued by a manufacturing company organized in the 
form of a trust under the common law, and deriving none of its 
rights, benefits, or qualifications from any statute, and which was 
not an ordinary common-law real estate trt^t; for, if the word 
"association" be not broad enough to include the concern, it is 
included in the expression "company," while the phrase "certifi- 
cates of stock" discloses no intent to exclude common-law asso- 
ciations or companies, but evidences a legislative purpose to impose a 
stamp tax on certificates of stock as muniments of title. (Malley v. 
Bowditch, 259 Fed. 809, 1919.) - 

War tax law (Oct. 22, 1914, sec. 5, Schedule A), imposing a staiiq) 
tax of 5 cents on each $100 of face value, or fraction thereof^ of 
certificates of stock, issued by any company, association, or corpora- 
tion, is not invalid in its apphcation to a manufacturing company 
organized as a trust at common law, on the theory that it was 
inapplicable to other associations, for the taxes were merely on the 
muniments of title, and if other associations do not issue such muni- 
ments of title they are therefore not taxable. (Malley v. Bowditch, 
259 Fed. 809, 1919.) 

State agencies. 

Section 5 as applied to a deed executed by a referee appointed 
in an action to foreclose a mortgage is not invalid as imposing 
a tax upon the Staters exercise of its governmental functions, as 
the tax imposed is an excise tax on the business transaction involved 
in the purchase of the land and its transfer to the purchaser, and 
the transfer is m its nature the same as any transfer, from one indi- 
vidual to another. (Home Title Ins. Co. of New York v. Keith, 230 
Fed, 905, 1916.) 

While this section does not apply to a warrant of attorney 
authorizing an attorney at law to appear in an action on behalf of 
the maker, it does apply to powers of attorney generally, distin- 
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guished from warrants of attorney, in that they authorize laymen to 
act as attorneys m fact; and hence a general letter of attorney, 
authorizing the appointee to act for the signer in bankruptcy pro- 
ceedings must be stamped. 

The imposition of a stamp tax on certificates of any description 
required by law, not otherwise specified in the act does not render a 
certificate which is required to enable some officer of the court to 
exercise his functions, or to do some act connected with the adminis- 
tration of the Government liable to tax, but certificates required of 
such officers^by private persons are liable to such tax; and hence a 
referee in bankruptcy properly refused to certify an order approving 
the bond of the trustee, unless an internal-revenue stamp was 
attached thereto. (In re HaWley, 220 Fed. 372, 1915.) 

The tax under section 5 'on a deed executed by a referee ap- 
pointed in an action to foreclose a mortgage is not a tax on the 
State's exercise of its governmental fimctions, as the tax is on the 
business transaction involved in the purchase of the land and its 
transfer to the purchaser, and the transfer is in its nature the same 
as any transfer from one individual to another. (Home Title Ins. 
Co. of New York v. Keith, 230 Fed. 905, 1916.) 

Revenue stamps of the proper amount must be attached to a 
deed executed by a master in chancery or other court officer empow- 
ered by a Federal court to make a sale of land and execute a con- 
veyance, as a master appointed for such prnpose performs no judicial 
function, and the tax is not imposed on a proceeding by the court 
but on the litigants. (Crawford v. New South Farm & Home Co., 
231 Fed. 999, 1915.) 

Cost of stamps. 

The cost of internal-revenue stamps attaclied to a deed executed 
by a master in chancery empowered to make a sale of land and 
execute a conveyance will be taxed as a part of the costs of the case. 
(Crawford v. New South Farm & Home Co., 231 Fed. 999, 1915.) 

,,. SECTION 6— PENALTIES. 

r 

See cases 1 and 2 under section 5, and cases 1 to 4 under section 23. 

SECTION 11— REGISTERING, ISSXTING, ETC. 

PERSONS REGISTERING, ISSUING. ETC.. ANY INSTRUMENTS, DOCUMENTS, ETC., WrTHOUT 

STAMP — PENALTY — VALIDATING INSTRUMENT§. 






Sec. 11. That, any person or persons who shall register, issue, sell or transfer, or 
who shall cause tt) be issued, registered, sold, or transferred, any instrument, docu- 
ment, or paper of any kind or description whatsoever mentioned in Schedule A oi 
this act, without the same being duly stamped, or having thereupon an adhesive 
stamp for denoting the tax chargeable thereon, and canceled in the manner required 
by law, with intent to evade the provisions of this act, shall be deemed guilty of a 
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.misdemeanor, and upon conviction thereof shall be punished by a fii^e not exceeding 
$50, or by imprisonment not exceeding six months, or both, in the discretion of the 
court: Prwfided, That hereafter, in all cases where the party has not affixed to any 
instrument ihe stamp required by law thereon at the time of issuing, selling, or trans- 
ferring the said bonds, debentures, or certificates of stock or of indebtedness, and he 
or they, or any party having an interest therein, shall be subsequently desirous of 
affixing such stamp to said instrument, or, if said instrument be lost, to a copy thereof, 
he or they shalLappear before the cc^lector of internal revenue of the proper district, 
who shall, upon the payment of the price of the proper stamp required by law, and of 
a penalty of |10, and, where the whole amount of the tax denoted by the stamp re- 
quired shall exceed the sum of $50, on payment also of interest at the rate of six per 
centiun on said tax from the day on which such stamp oug^t to have been affixed, 
affix the proper stamp to such bond, debenture, certificate of stock or of indebtedness 
or copy, and note upon the margin thereof the date of his so doing, xmd the ^t that 
such penalty has been paid; and the same shall thereupon be deemed and held to be 
as valid, to all intents and purposes, as if stamped when made or issued: And provided 
further, lliat where it shall appear to said collector, upon oath or otherwise, to his 
satisfaction, that any such instrument has not been duly stamped, at the time of mak- 
ing or issuing the same, by reason of accid^it, mistake, inadvertence, or urgent neces- 
sity, and without any willful design to defraud the United States of the stamp, or to 
evade or delay the i>a3rment. thereof, then and in such case, if such instrument, or, if 
the original be lost, a copy thereof, duly certified by the officer having charge of any "^ 
records in which such original is required to be rec<»'ded, at otherwise duly proven to 
the satisfaetion of the collector, shall, within twelve calendar months aft^ the making 
or issuing thereof, be brou^t to the said collector of internal revenue to be stamped, 
and the stamp tax chargeable thereon shall be paid, it shall be lawful for the said col- 
lector to remit the penalty aforesaid and to cause such instrument to be duly stamped. 
And when the original instrument, or a certified or duly proven copy thereof, as afore- 
said, duly stamped so as to entitle fhe same to be recorded, e^hall be presented to the 
clerk, register, recorder, or other officer having charge ol the original record, it diall be 
lawful f<>r such officer, upon Hie payment ol the fee legally chargeable for the record- 
ing thereof, to make a new record thereof, or tb note upon flie (original record the fact 
that the error or omission in the stamping of said cviginal instrument has been cor- 
rected ptffsui^t to law; and the cmginal instrument or such certified copy, or the 
record thereof, may be used in all courts and places in the same manner and with like 
effect as if the instrument had been originally stamped : And provided furtherf That in 
all cases where the party has not affixed the stamp required by law upon aChy such 
instrument issued, regista'ed, sold, or transferred at a time when and at a place 
where no collection district was established, it shall be lawful for him or them, or 
any party having an interest therein to affix the proper stamp thereto, or, if the 
original foe lost, to a copy thereof. But no n^t acquired in good faith before the 
stamping of such instrument, or copy thereof, as herein provided, if such record 
be required by law, shall in any maimer be affected by such stamping as aforesaid. 

Documents, etc., without stamp. 

(See case 1 under section 5 of this act.) 

SECTION 22^SCHEDTJL£ A.— STAMP TAXES. 

Bonds, debentures, or certificates of indebtedness issued on and after the first day 
of December, nineteen hundred and fourteen, by any association, company, or cor- 
poration, on each $100 of face value or fraction thereof, 5 cents, and on each cniginal 
issue, whether on oiganiaation or reorganization, of certificates of stock by any such 
association, ccmipany, or corporation, on each $100 of face value or fraction thereof, 
5 cents, and on all sales, or agreements to sell, or memoranda of sales or deUveries or 
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transfers of shares or certificates of stock in any association, company, or corporation, 
whether made upon or shown by the books of the association, company, or corpo- 
ration, or by any assignment in blank, or by any delivery, or by any paper or agree- 
ment or memorandum or other evidence of transfer or sale, whether entitling the 
holder in any manner to the benefit of such stock, or to secure the future payment of 
money or for the future transfer of any stock, on each |100 of face value or fracdoQ 
thereof, 2 cents: Providedy That it is not intended by this act to impose a tax upon 
an agreement evidencing a deposit of stock certificates as collateral security for money 
loaned thereon, which stock certificates are not actually sold, nor upon such stock 
certificates so deposited: Provided further, That in case of sale where the evidence of 
transfer is shown only by the books of the company the stamp shall be placed upon 
such books; and where the change of ownership is by transfer certificate the stamp 
shall be placed upon the certificate; and in cases of an agreement to sell or where the 
transfer is by delivery of the certificate assigned in blank there shall be made and 
delivered by the seller to the buyer a bill or memorandum of such sale, to which the 
stamp shall be affixed; and every bill or memorandum of sale or agreement to sell 
before mentioned shall show the date thereof, the name of the seller, the amount of 
the sale, and the matter or thing to which it refers. And any person or persons liable 
to pay the tax as herein provided, or anyone who acts in the matter as agent or broker 
for such person or persons, who shall make any such sale, or who shall in pursuance 
of any such sale deliver any such stock, or evidence of the sale of any such stock or 
bill or memorandiun thereof, as herein required, without having the proper stamps 
affixed thereto, with intent to evade the foregoing provisions shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall pay a fine of not exceeding 
$1,000, or be imprisoned not more than six months, or both, at the discretion of tlie 
court. 

Upon each sale, agreement of sale, or agreement to sell, any products or merchandise 
at* any exchange, or board of trade, or other similar place, either for present or future 
delivery, for each |100 in value of said sale or agreement of sale or agreement to sell, 
1 cent, and for each additional $100 or fractional part thereof in excess of $100, 1 cent: 
Providedy That on every sale or agreement of sale or agreement to sell as aforesaid 
there shall be ma;de and delivered by the seller to the buyer a bill, memorandum, 
agreement, or other evidence of such sale, agreement of sale, or agreement to ssU, to 
which there shall be affixed a lawful stamp or stamps in value equal to the amount of 
the tax on such sale. And every such bill, memorandum, or other evidence of sale or 
agreement to sell shall show the date thereof, the name of the seller, the amount of 
the sale, and the .matter or thing to which it refers; and any person or persons liable 
to pay the tax as-herein provided, or anyone who acts in the matter as agent or broker 
for such person oi: persons, who shall make any such sale or agreement of sale, or agree- 
ment to sell, or who shall, in pursuance of any such sale, agreement of sale, or agree- 
ment to sell, deliver any such products oj merchandise without a bill, memorandum, 
or other evidence thereof as herein requirea, or who shall deliver such bill, memoran. 
diun, or other evidence of sale, or agreement to sell, without having the proper stamps 
affixed thereto, with intent to evade the foregoing provisions, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall pay a fine of not exceeding 
$1,000, or be imprisoned not more tfian six months, or both, at the discretion of the 
court. 

That no bill, memorandum, agreement, or other evidence of such sale, or agreement 
of sale, or agreement to sell, in case of products or merchandise actually delivered at 
the time of sale or while in vessel, boat, or car, and actually in course of transportation, 
shall be subject to this tax, provided such bill, memorandum, agreement, or other 
evidence of such sale, or agreement of sale, or agreement to sell shall be accompanied 
by bills of lading or vouchers showing that the said products are actually in couiBe of 
transportation as aforesaid. 
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Promissory notes, except bank notes issued for drculation, and foneach renewal of 
the same, for a sum not exceeding $100, 2 cents; and f(»r«ach additional $100 or fmc- 
tional part thereof in excess of $100, 2 cents. .t ■ < 

Express and freight: It shall be the duty of every railroad or steamboat company, 
carrier, express company, or corporation or person whose occupation is to act as such, 
to iasue to the shipper or consignor, or his agent, or person from whom any goods are 
accepted for transportation, where a charge exceediug 5 cents is made, a bill of lading, 
manifest, or other evidence of receipt and forwarding for each shipment received for 
carriage and transportation whether in bulk or in boxes, bales, packages, bundles, or 
not so inclosed or included; and such shipper, consignor, agent, or person shall duly 
attach and cancel, as is in this act provided, to each of said bills of lading, manifests, or 
other memorandum, a stamp of the value of 1 cent: Providedy That a consignment of 
newspapers to any one point or to different points by the same train or conveyance 
when inclosed in one general bundle at the point of shipment shall be considered as 
one shipment, and, in lieu of a bill of lading therefor, the publisher of such newsi)aper 
shall file on or before the fifteenth day of each month with the collector of internal 
revenue for the district in which such newspaper is published a report under oath 
showing the number of such shipments during the preceding mcmth, to which report 
such publisher shall afl^ and cancel stamps equal in value to 1 cent for each shipment 
so reported: Provided further y That the report herein required shall not include ship- 
ments of newspapers delivered to points within the county io which the same are 
published. Any failure to issue such bill of lading, manifest, or other memorandum, 
as herein provided, shall subject such railroad or steamboat company, carrier, express 
company, or corporation or person to a penalty of $50 for each offense. 

Telegrapli and telephone messages: It shall be the duty of every person, firm, or 
corporation owning or operating any telegraph or telephone line or lines to make 
within thirty days after the expiration of each month a sworn statement to the collector 
of internal revenue in each of their respective districts, stating the number of dis- 
patches, messages, or conversations originated at each of their respective exchanges, 
toll stationB, or oflSces, and transmitted thence over their lines during the preceding 
month for which a charge of 15 cents or more was imposed, and for each of such mes- 
sages or conversations the said person, firm, or corporation shall collect from the person 
paying for the message or conversation a tax of 1 cent in addition to the regular charges 
iot the message or conversation, which tax the said persou, firm, or corporation shall 
jn turn pay to the said collector of internal revenue of their respective districts: Pro- 
videdy That only one payment of said tax shall be required, notwithstanding the linee 
of one or more persons, firms, or corporations shall be used for the transmission of each 
of said messages or conversations: Provided further j That the messages or dispatches of 
the oflScers and employees of any telegraph or telephone company concerning the 
affaiiB and service of the company, and like messages or dispatches of the oflScials and 
employees of railroad companies sent over the wires on their respective railroads shall 
be exempt from this requfrement: And provided furthery That messages of officers and 
employees of the Government on official business shall be exempt frt)m the taxes 
herein imposed upon telegraphic and telephonic messages. 

Bond: For indemnifying any person or persons, firm, or corporation who shall have 
become bound or engaged as surety for the payment of any sum of money, or for the 
due execution or performance of the duties of any office or position, and to account for 
money received by virtue thereof, and all other bonds of any description, except 
Buch as may be required in legal proceedings, not otherwise provided for in this sched- 
ule, 50 cents. 

Certificate of profits, or any certificate or memorandum showing itn interest in the 
property or accumulations of any association, company, or corporation, and on all 
transfers theieof , on each $100 of face value c»: fraction thereof, 2 cents. 
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Certificate: Any certificate of damage, or other^ee, and all other certificates or 
documenta issued by any port warden, marine surveyor, or other person, acting as 
such, 25 cents. 

Certificate of any description required by law not otherwise specified in this act, 
10 cents. 

Contract: Broker's note, or memorandum of sale of any goods or merchandise, 
stocks, bonds, exchange, notes of hand, real estate, or property of any kind or descrip- 
tion issued by brokera or persons acting as such, for each note or memorandum of sale, 
not otherwise provided for in this act, 10 cents. 

Conveyance: Deed, instrument, or writing, whereby any lands, tenements, or other 
realty sold shall be granted, assigned, transferred, or otherwise conveyed to, or vested 
in, the purchaser or purchasers, or any other person or persons, by his, her, or their 
direction, when the consideration or value of the interest or property conveyed, 
exclusive of the value of any lien or encumbrance thereon, exceeds $100 and does 
not exceed $500, 50 cents; and for each additional $500 or fractional part thereof in 
excess of $500, 50 cents: Provided^ That nothing contained in this paragraph shall be 
so construed as to impose a tax upon any instrument or writing given to secure a debt. 

Entry of any goods, wares, or merchandise at any customhouse, either for consump- 
tion or warehousing, not exceeding $100 in value, 25 cents; exceeding $100 and not 
exceeding $500 in value, 50 cents; exceeding $500 in value, $1. 

Entry for the withdrawal of any goods or merchandise from customs bonded ware- 
house, 50 cents. 

Insurance: Each policy of insurance or other instniment, by whatever name the 
same shall be called, by which insurance shall be madie or renewed upon property of 
any description (including rents or profits), whether against peril by sea or on inland 
waters, or by fire or lightning, or other peril, made by any person, association, or 
corporation, upon the amount of premium charged, one-half of 1 cent on each dollar 
or fractional part thereof: Provided, That purely cooperative or mutual fire insurance 
companies or associk'tions carried on by the members thereof solely for the protection 
of their own property and not for profit shall be exempted from the tax herein provided: 
And provided further J That policies of reinsurance shall be exempt from the tax herein 
imposed by this paragraph. 

Each policy of insurance, or bond, or obligation of the nature of indemnity for loss, 
damage, or liability issued, or executed, or renewed by. any person, association, com- 
pany, or corporation, transacting the business of fidelity, employer's liability, plate 
glass, steam boiler, burglary, elevator, automatic sprinkler, or other branch of insur- 
ance (except life, personal accident, and health insurance, and insurance described 
and taxed or exeinpted in the preceding paragraph and excepting also workmen's 
compensation insurance carried on by the members thereof solely for their own protec- 
tion and not for-profit), and each bond undertaking or recognizance, conditioned forthe 
performance of the duties of any office or position, or for the doing or not doing of any- 
thing therein specified, or other obligation of the nature of indemnity, and each con- 
tract or obligation guaranteeing the validity or legality of bonds or other obligations 
issued by any Stat:e, county, municipal, or other public body or organization, or 
guaranteeing titlfe to real estate or mercantile credits executed or guai^nteed by any 
liability, fidelity; guarantee, or surety company upon the amount of premium charged, 
one-half of 1 cen<; on each dollar or fractional part thereof: Provided , That policies of 
reinsurance shall be exempt from the tax herein imposed by this paragraph. 

Passage ticket, for each passenger, sold in the United States for passage by any 
vessel to a foreign port or place, if costing not exceeding $30, $1; costing more than 
$30 and not exceeding $60, $3; costing more than $60, $5: Provided, That such passage 
tickets, costing $10 or less, shall be exempt from taxation. 

Power of attorney or proxy for voting at any election for officers of any incorporated 
company or association, except religious, charitable, or literary societies, or public 
cemeteries, 10 cents. 



TTOTBS OK THE REVENUE ACT OF 1918. 96 

Power of attorney to sell and convey real estate, or to rent or lease the same, to 
receive or collect rent, to sell or transfer any stock, bonds, scrip, or for the collection 
of any dividends or interest thereon, or to perform any and all other acts not herein- 
before specified, 25 cents: Provided^ That no stamps shall be required upon any papers 
necessary to be used for the collection of claims from the United States for pensions, 
back pay, bounty, or for property lost in the military or naval service. 

Protest: Upon the protest of every note, bill of exchange, acceptance, check, or 
draft, or any marine protest, whVher protested by a notary public or by any other 
officer who may be authorized by the law of any State or States to make svch protests, 
26 cents. 

Every seat sold in a palace or parlor car and every berth sold in a sleeping car, 1 cent, 
to be paid by the company selling the same. 

Conveyances. 

The tax under section 5 on a deed executed by a referee ap- 
pointed in an action to foreclose a mortgage is not a tax on the State's 
exercise of its governmental functions, as the tax is on the business 
transaction involved in the purchase of the land and its transfer to 
the piu*chaser, and the transfer is in its nature the same as any transfer 
from one individual to another. (Home Title Ins. Co. of New York 
V. Keith, 230 Fed. 905, 1916.) 

Revenue stamps of the proper amount must be attached to a 
deed executed by a master in chancery or other court officer empow- 
ered by a Federal court to make a sale of land and execute a convey- 
ance, as a master appointed fbr such purpose performs no judicial 
function, and the tax is not imposed on a proceeding by the court 
but on the litigants. (Crawford v. New South Farm & Home Co., 
231 Fed. 999, 1915.) 

Powers of attorney. 

While this section does not apply to a warrant of attorney author- 
izing an attorney at law to appear i^ an action on behalf of 
the maker, it does apply to powers of attorney generally, distin- 
guished from warrants of attorney, in that they authorize laymen to 
act as attorneys in fact; and hence a general letter, of attorney, 
authorizing the appointee to act for the signer in bankruptcy pro- 
ceedings must be stamped. 

The imposition of a stamp tax on certificates of abiy description 
required by law, not otherwise specified in the act does not render a 
certificate which is required to enable some officer of the court to 
exercise his functions, or to do some act connected with the adminis- 
tration of the government liable to tax, but certificates required 
of such officers by private persons are liable to such tax; and hence a 
referee in bankruptcy properly refused to certify an or^der approving 
the bond of the trustee, unless an internal revenue stamp was at- 
tached thereto. (In re Hawley 220 Fed. 372, 1915.) 
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Powers or letters of attorney authorizing attorneys to represent 
creditors in bankruptcy proceedings, vote for a trustee, etc., must 
bear an internal-revenue stamp, arid, even if such powers or letters 
of attorney are unnecessary, when they are executed arid presented, 
they are not exempt from the stamp tax. (In re Capitol Trading Co., 
Inc., 229 Fed. 806, 1916.) 

Insurance policies. 

A mutual &e insiu:ance company, organized under the law of 
Ohio, without capital stock, and insuring property only of its mem- 
bers, is within the exemption of the act of October 22, 1914, and not 
subject to the stamp tax on its policies imposed thereby, although 
imder the State statute it may and does charge a cash premium in 
advance, and maintains a reserve, on which it incidentally earns 
interest. (Niles v. Central Manufacturers' Mutual Ins. Co. and 
Same v, Ohio Underwriters' Mutual Fire Ins. Co., 252 Fed. 564, 1918.) 

* 

Sales on exchange. 

Where offers were made to sell grain subject to deferred accept- 
ance, only a small percentage of which developed into sales and on 
which the brokers received only $10 for each 10,000 bushels sold, 
the tax is based on the total price for which the seller agrees to sell, 
not merely on the basis of what the broker is to receive, since on tl^ 
latter basis no tax would be due on the great majority of the offers 
and only a smaU amount on the largest of them, and, if that basis 
were to apply to offers, it should apply also to sales and agreements 
of sale which would lead to an absurdity. 

This section imposes a tax on each sale or agreement to sell any 
grain, though during the day several separate sales are made of the 
same lot of grain or parts thereof and at the close of the day the only 
memorandunqi made shows the transfer from the original seller to 
the last buyer or buyers, since to liold otherwise would be to permit 
the parties by their own action to relieve themselves from liability 
for the tax after it had accrued. (Calkins v, Smietanka, 240 Fed. 
138, 1917.) 

SECTION 22, SCHEDULE B—PBOPBIETABY STAICP TAX. 

SCHEDULE B. 

•Perfumery and cosmetics and other similar articles: Fbr and upon every packet, box, 
bottle, pot, phial, or other inclosure containing any essence, extract, toilet water, 
cosmetic, vaseline, petrolatum, hair oil, pomade, hair dressing, hair restorative, hair 
dye, tooth wash, dentifrice, tooth paste, aromatic cachous, or any similar substance or 
article, by whatsoever name jbhe same heretofore have been, now are, or may hereafter 
be called, known, or distinguished, used, or applied as perfumes or as cosmetics, and 
sold or removed for consumption and sale in the United States, where such packet, box, 
bottle, pot, phial, or other inclosure, with its contents, shall not exceed at the retail 
price or value the smn of 5 cents, one-eighth of 1 cent. 
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Where such packet, box, bottle, pot, phial, or other inclosure, with its content*, 
shall exceed the retail price or value of 5 cents, and shall not exceed the retail price or 
value of 10 cents, two-eighths of 1 cent. 

Where such packet, box, bottle, pot, phial, or other inclosure, with its contents, 
shall exceed the retail price or value of 10 cents and shall not exceed the retail price 
or value of 15 cents, three-eighths of 1 cent. 

Where such packet, box, bottle, pot, phial, or other inclosure, with its contents, 
shall exceed the retail price or value of 15 cents and shall not exceed the i-etail price 
or value of 25 cents, five-eighths of 1 cent. And for each additional 25 cents of retail 
price or value or fractional part thereof in excess of 25 cents, five-eightlis of 1 cent. 

Chewing gum or substitutes therefor: For and upon each box, carton, jar, or other 
package containing chewing gum of not more than $1 of actual retail value, 4 cents; if 
exceeding $1 of retail value, for each additional dollar or fractional jmrt thereof, 4 
cents; under such regulations as the Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, may prescribe. 

That all articles and preparations provided for in this schedule which are in the 
hands of manufacturers or of wholesale or retail dealers on and after December first, 
nineteen hundred and fourteen, shall be subject to the payment of the stamp taxes 
herein provided for, but it shall be deemed a compliance with this act as to such 
articles on hand in the hands of wholesale or retail dealers as aforesaid who are not 
the manufacturers thereof to affix the-proper adhesive tax stamp at the time the packet, 
box, bottle, pot, or phial, or other inclosure, with its contents, is sold at retail. 

DRAWBACK. 

There shall be an allowance of drawback on articles mentioned in Schedule B of 
this act on which any internal-revenue tax shall have been paid equal in amount to 
the stamp tax paid thereon, and no more, when exported, to be paid by the warrant 
of the Secretary of the Treasury on the Treasurer of the United States, out of any money 
arising from internal taxes not otherwise appropriated: Provided, That no allowance 
of drawback shall be made for any such articles exported prior to the date this act 
becomes effective. The evidence that any such tax has been paid as aforesaid shall 
be furnished to the satisfa^rtion of the Commissioner of Internal Revenue by the person 
claiming the allowance of drawback, and the amount shall be ascertained under such 
regulations as shall be prescribed from time to time by said commissioner, with the 
approval of the Secretary of the Treasiury. 

Stamp tax on chewing gum. 

Chewing gum removed from place of manufacture on Long Island 
to warehouse of manufacturer iii St. Louis held not liable to stamp 
tax as movement from manufacture into consumption and trade had 
not yet begun. The act contemplated not merely the removal from 
the factory, but the removal for consumption and sale from all prem- 
ises controlled by the manufacturer. (Amer. Chicle Co. v. United 
States, U. S. D. C. So. Dist. N. Y. Opinion of Judge Hand, unre- 
ported as yet, Oct., 1919.) 

SECTION Sa— GENSBAL PROVISIONS APPLICABLE. 

Sec. 23. That all administrative, special, or stamp provisions of law, including the 
law relating to the assessment of taxes, so far as applicable, are hereby extended to 
and made a part of this act, and every person, firm, company, corporation, or associa- 
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tion liable to any t&x itaposeel by this act, or kft th^ colliectiofi tbewol, shall keep such 
re(x»^e &!ikd tendetf tttKier odfth, mch. fitftteittents and retttftm, ftikd shdl coim|% wtfh 
such regulations as the Commissioner of Internal Heventte, with the approval of the 
Secretary of the Treasury, may from timfe to time prescribe, and every finch pewon, 
firm, company J corporation, or association Who 6fVades or attempts to ovade any of the 
taxes imposed by this act, or shall fail to truly account for and pay all taxes collected 
by them und^r this act, or any regulations Iss^ned thereunder, shall he subject to a 
penalty of double the amount of the taxes et^ed or attempted to be evaded or unlaw- 
futly witheld, to bo assessed and collected afr other penalties incurred under inteiml- 
re venue laws are assessed and collected; and for the expense connected With the aasess- 
raent and collection ($t the taxes provided by this act there is horeby app*o|tfifttcd 
$200,000, or BO miich thereof as may be re^^tlt^ed, out ol any money in the TreM«rj 
not otherwise appropriated; $170,000 to be added to and made a part of the appropria- 
tions for ** salaries and expenses of collection of internal revenue, nineteen htindred 
and fifteen; and $30,000 to the appropriataon for paper for fnt^rnal-fiBvenue stamps, 
nineteen hundred and fifteen." 

Penalties, 

Vme I, Section d224^B. 8,, prohibiting suit t^ enjoin eolkction of 
any tRx, applies to the penalty which this act by section 23 provides 
shall bo assessed and collected as other penalties incurred under 
internal-revenue laws are assessed and collected. 

Case 2. Section 3176, R. S., is one of the administrative provisions 
of law by reference made part of tKe act, providing that the amount 
fixed as a penalty shall be added to the tax and collected as part of 
it. An internal-revenue collector under section 23 of this act has 
authority under section 3182, R. S., to make assessment of penalties 
arising under the act. (Kohlhamer v. Smietanka, 239 Fed. 408, 1917.) 

(^ase 3. One seeking to enjoin collection of penalties for non- 
payment of internal-revenue tastes has not, as is required of one 
seeking equity, done equity not having paid or tendered the taxo> 
admitted to be due. (Id.) 

Case 4. One is not relieved from the penalty provided by section 
23 of this act, for failure to pay the tax, by section 22, making his 
default, when accompanied by criftiTnal intent, a misdemeanor. (Id. 

Assessments. 

C'lise 5. Section 3182, R. S., authorizing the Commissioner of Inter- 
nal Revenue to make assessments of all taxes and penalties imposed 
by that title, authorizes him to make assessment of all taxes that 
were imposed by congressional enactment, and which came under 
the heading of ^^ internal revenue.'^ (Calkins v. Smietanka, 240 Fed. 
138, 1917.) 

Case 6. Section 3176, R. 8., is not a limitation of the power granted 
by section 3182, R. S. If Congroscj intended to limit this power bv 
amen<lment through the act of September 8, 1916, it would have 
proceeded to amend section 3182, li. S., and not section 8176, R. S. 

(Id.; 
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Case 7. Section 3176, R. S., as amended, did not take away from 
the Commissioner the power given by the other statutes to assess the 
tax on sales of grain, on exchange, on memoranda of which the 
stamps were not affixed. (Id.) 

Case 8. Section 3224, R. S., providing that no suit to restrain the 
assessment or collection of any tax shall be maintained in any court, 
forbids the issuance of an injimction to restrain the Conmiissioner 
of Internal Revenue from assessing the taxes on sales of grain to 
which no stamps were aJ05xed; the only remedy of the taxpayer being 
by suit to recover the tax after payment as provided in section 3226, 
R. S. (Id.) 

Case 9. Section 3224, R. S., providing that no suit for the purpose of 
restraining the assessment or collection of any tax shall be main- 
tained in any court, applies to a suit to restrain proceedings to make 
the assessments, since assessment can not fairly be limited to the 
mental act of the officer who determines the amount of the tax, 
but includes the preliminary investigation as well as the final deter- 
mination. (Id.) 

Production of books. 

Case 10. Section 3173, R. S., authorizes the Commissioner to compel 
the production of books of grain brokers who have failed to pay the 
stamp tax imposed on sales of grain on exchange by section 22; 
Schedule A of this act. (Id.) 



OPIUM ACTS. 

* • • 

RABBISON ANTI-KTABCOTIC ACT OF DSCEBfBSB 17, 1©14. 

[H. R. 6282.] 

AN ACT To provide for tho registration ol, with collectors of internal revenoo, and to impose a spee&d tax 
npoct all pe«9Qas wbo poxidlQoe, impiort, maiiB])ikelor&, compffimdr deal \s^ d^^^oe, aaU, distcitatek or 
give away opium or coca lea vea> Vmi salts, derivatives, or pirepora^tlaQs, and £Dr otbes pur^osos. 

Be it enmtedy etc, That on and after the tot day of March, oineteen hundred aad 
flCteen, every per^a who piroducefi, imports, manulacturoa^ c^pound% deaU in, 
dispenses, sells, distributes, or gives away opium car coQa leaves or auy compaund, 
manufacture, salt, derivative, or preparation thereof, shall r^^ter with the collector 
of internal revenue of the district his name or style, place of business, and place or 
places where such business is to be carried on: Provided^ That the office, or if none, 
thejn the reeidonce of any peiBpn shall be ccnuldered for the purposes of this act to 
be his place of business. At the tim<^ ol such registry and on or before the first day 
of July, annually thereafter, every person who produces, imports, manufactures, com- 
pounds, deals in, dispenses, sells, distributes, or gives away any of the aforesaid drug 
shall pay to the said collector a special tax at the rate of $1 per annum: Provided, 
Thsd no employee of any person who produces, imports, manufactures, compounds, 
deals in, dispenses, sells, distributes, or gives away any of the aforesaid drugs, acting 
within the scope of his employment, shall be required to register or to pay the sped*l 
tax provided by this section: Provided further ^ That the person who employs him shall 
have registered and paid the special tax as required by this section: Provided fitrthfr, 
That officers of the United States Government who are lawfully engaged in maldng 
purchases of the abo^'e-named drugs for the various departments of the Army and 
Nay>% the Public Health Service, and for Government hospitals and priaons, and 
officers of any State government, or of any county or municipality therein, who are 
lawfully engaged in making purchases of the above-named drugs for State, county, 
or municipal hospitals or prisons, and officials of any Territory or insular possession 
or the District of Columbia or of the United States who are lawfully engaged in making 
purchases of the above-named drugs for hospitals or prisons therein shall not Ijg 
required to register and pay the special tax as herein required. 

It shall be unlawfid for any person required to register under the terms of this act 
to produce, import, manufacture, compound, deal in, dispense, sell, distribute, or 
give away any of the aforesaid drugs without having registered and paid the special 
tax provided for in this section. 

That the word "person" as used in this act shall be construed to mean and include 
a partnership, association, company, or corporation, as well as a natural person; and 
all pro\isions of existing law relating to special taxes, so far as applicable, including 
the pro\i8ions of section thirty-two hundred and forty of the Revised Statutes of the 
United States are hereby extended to the special tax herein imposed. 

That the Commissioner of Internal Revenue, with the approval of the Secretary of 
the Treasury, shall make all needful rules and regulations for cariying the proAisions 
of this act into effect . 

GENERAL PROVISIONS. 

Construction. 

The above act providing that persons who produce, import, iiianu- 
facture, compound, deal in, dispense, sell, distribute, or give away 
any opium or coca leaves must register and pay a special tax, and 
making it unlawful to fail to do so is a criminal statute, and inust be 
strictly construed. (United States v. Wilson, 225 Fed. 82, 1915.) 

100 
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In construing an act of Congress, while the court may not recur to 
the views of individual members expressed in debate, nor consider 
the motive which influenced them in voting, it may consider the 
history of the times to ascertain the reason for the legislation and 
under appropriate circumstances the mode in which particular 
language was introduced into the law as shown by the journals and 
records. (Tucker et al. v. Williamson, 229 Fed. 201, 1915.) 

Tlie provisions of the act exacting a license as a condition for the 
sale, dispensing, or distribution of drugs are not an exercise of the 
police power, but are for the purpose of revenue, and such license 
is a mere form of imposing a tax, and implies nothing more than that 
the licensee shall not be subject to the penalties of the act . (Id.) 

The act must be construed with reference to the known usaofes 
and modes of practice in the profession, in which the prescribing 
for patients without personal examination is the rare exception 
and not the rule. (Id.) 

Plaintiff imported novocaine, which is made from benzol derived 
from coal tar. No other commercial method of manufacture existed, 
though novocaine might be chemically obtained from coca leaves. 
It is not used as a liniment, ointment, or preparation for external 
use, but is a local anesthetic used by injection. Held, That, though 
novocaine might \fe used as a habit-forming drug, it can not, the 
Harrison Act being a revenue measure the terms of which must be 
construed in their ordinary meaning, be treated as a derivative of 
coca leaves or as a linunent or ointment or other preparation for 
external use containing cocaine; for the words ^' other preparation^' 
must be construed under the principle of ejusdem generis in con- 
nection with liniments. (Lowe v. Farbwerke-Hoechst Co., 240 Fed. 
671, 1917.) 

A statute must be so construed, if fairly possible, as to avoid not 
only the conclusion that it is unconstitutional, but also grave doubts 
upon that score. 

This court can not assume to know judicially that no opium is pro- 
duced in this country ; nor is it warranted in so assuming when constru- 
ing a statute itself purporting to deal with producers of that article. 

When Congress contemplates the production of an article within 
the United States, this court must construe the act on the hypothesis 
that such production takes place. 

An attempt of Congress to make possession of an article — in this 
case opium — produced in any of the States a crime, would raise the 
gravest question of power. (United States v. Jin Fuey Moy, 241 
U. S. 394, 1916.) See later case between same parties pending in 
United States Supreme Court. 

In construing a statute which calls itself a registration or taxing 
act and does not purport to be in execution of a treaty and which 
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contains a^ provision not required by any treaty, a grave doubt 
arises whether sueh a statute is entitled to the supremacy claimed 
for treaties on the ground that it does in effect carry out existing 
treaty obligations on the general subject of both treaty and statute. 

While the opium registration act of December 17, 1914, may 
have a moral end, as well as revenue, in view, this court, influenced 
by the grave doubts of its constitutionality except as a revenue 
measure, construes it as such. 

Every question of construction is unique, and an argument that 
might prevail in one case may be inadequate in another. 

Only definite words wiU warrant the conclusion that Congress 
' intended to strain its powers almost, if not quite, to the breaking 
point, to make a great proportion of citizens prima facie criminals 
by mere possession of an article. (United States v. Jin Fuey Moy, 
241U. S. 394, 1916.) See later case between same paj'ties pending 
in United States Supreme Court. 

Ooastitutioiiality. 

Opium or coca leaves, their salts, derivatives, or preparations, 
being exclusively foreign products, it was within the power of Con- 
gress in the interest of the general welfare to exclude their importation 
entirely, or to so regulate the traffic in them that their importations 
may be traced, as was done by act December 17, 1^14, and hence, to 
sustain the constitutionality of that act, it is not necessary to hold 
that it is designed to protect the revenues of the United States. 
(United States v. Charter, 227 Fed. 331, 1916.) 

ELarrison Antinarcotic Law, section 2, forbidding any person selling 
opium to another not presenting a written blank furnished by a reve- 
nue collector, is not invalid as a revenue provision, though its ebM 
purpose may be to control distribution, by empowering physician^ 
exclusively to distribute the drug only as a medicine, and thereby 
suppress consumption by addicts. (United States v, Rosenb^g, 251 
Fed. 963, 1918, and Hughes v. United States, 253 Fed. 543, 1918.) 

The act is constitutional. (United States v. Denker et al. and Same 
V. Bernstein et al., 255 Fed. 339, 1918.) 

The provisions of section 2 of the act have direct relation to the 
revenue provision of the act and are within the constitutional powers 
of Congress. (Foreman v. United States, 255 Fed. 621, 1918.) 

The Harrison Antinarcotic Act is not unconstitutional. (United 
States V. Hoyt, 255 Fed. 927, 1917.) 

Sections 1 and 2 of the act are constitutional. (United States v. 
Loewenthal, 257 Fed. 444, 1919.) 

The administrative provisions of the act, section 1, 1'elating to taxa- 
tion and registration, are valid. {Stetson v. United States, 257 Fed. 
689, 1919.) 

Section 2 of the act is constitutional. (Thompson <tf. United States, 
258 Fed. 198, 1919.) 
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The first sentence of section 2 of the act prohibits retail sales of 
morphine by druggists to persons who have no physician's prescrip- 
tion, who have no order blank therefor, and Avho can not obtain an 
order blank because not of the class to which such blanks arc allowed 
to be issued under the act. This construction does not make uncon- 
stitutional the prohibition of such sale. (United States v. Doremus, 
249 U. S. 86, and Webb et al. v. United States, 249 U. S. 96, 1919:) 

While Congress may not exert authority which is wholly reserved 
to the States, the power conferred by the Constitution to levy excise 
taxes, uniform throughout the United States, is to be exercised at 
the discretion of Congress, and where the provisions of the law 
enacted have some reasonable relation to this power the fact that 
they may have been impelled by a motive, or may accomplish a 
purpose, other than the raising of revenue, can not invalidate them; 
nor can the fact that they affect the conduct of the business which 
is subject to regulation by the State police power. Heldj that the 
provisions of section 2 have a reasonable relation to the enforcement 
of the tax provided by section 1 (which is clearly unobjectionable), 
and do not exceed the power of Congress. (U. S. v, Doremus, 249 
U. S. 86, reversing 246 Fed. 958, 1919. Followed in Webb v. U. S., 
249 U. wS. 93, 19:9.) 

Evidence — In prosecutions for violations of the act. 

The Court will take judicial notice of the fact that opium is not 
grown or produced in the United States. (United States v. Brown, 
224 Fed. 135, 1915.) But see next case. 

This court can not assume to know judicially that no opium is 
produced in this country. (United States v. Jin Fuey Moy, 241 
U. S. 394, 1916, affirming 225 Fed. 1003.) See later case between 
same parties pending in United States Supreme Court. 

Where the evidence abundantly supported more than one of the 
five counts charging the defendant with violating the act of December 
17, 1914, and the sentence imposed was such as could have been 
imposed under section 9 of that act for a single offense, the judgment 
will not be reversed for errors affecting only one count. (Baldwin v. 
Uriited States, 238 Fed. 793, 1917.) 

In a prosecution under Harrison Antinarcotic Act, section 2, 
against a physician who sold large quantities of narcotics to habitual 
users of the drug, medical testimony as to recognized methods among 
physicians for treating persons addicted to the use of narcotic drugs 
was admissible, for the purpose of showing that the accused physician 
did not come within the exception as to physicians dispensing drilgs 
in the com^e of their practice, for, while the act is in the guise of a 
revenue measure, it was intended to accomplish a moral purpose. 

In a prosecution against a physician for violating Harrison Anti- 
narcotic Act, section 2, by dispensing narcotics to habitual users of 
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the drug; the exclusion of a letter from the Oomnussioner of Intomal 
Revenue in response to a query by defeacknt physician as to dis- 
pensing of naiY^otics held proper^ 

Evidence that defendant, a physician/ dispensed the drug to addicts 
and to per8<ms other than those specified in the indietnient is admis- 
sible to show his intent* (Thompson v. United States, 2S8 Fed. 196, 
1919.) 

Ilie courts take judicial notice 4^ the facts of chemistry contained 
in the United States PharmaoopCBia. 

In prosecution of a phjisicianfor violating the Harrison Narcotic 
Act order forms used- by defendant to procure morphine from a drug- 
gist otiier than the one with whom he ifrms charged with having con- 
spired and with having made a sale w&e admissible on the issue of 
intent to furnish the drug to an addict, and -not to aid or cure a 
patient in his practice as a physician. 

In prosecution of physicians for violating the Harmon Narcotic 
Act the testimony of qualified medical experts that the preecfibisg 
of the drug under stat^ quantities and circumstances would ^ol be 
in the course of a physician's n^ular practice was admissible on tiifi 
issue whether the drug was dispensed in the legitimate coarse of de- 
fendant's practice as physicians. (Melanson v. United States and 
Ellsworth V, Same, 256 Fed. 783, 1919.) 

I&dictfiiMts— la prosecatioas fw violatiois ef tl^ act. 

■ 

Indictments charging that defendants knowingly, unlawfully, and 
feloniously had in their possession and under their control smoking 
opium, not having theretofore registered with the ■collector of internal 
revenue, as required by act December 17, 1914, and not haviisg 
th^etofore paid the special tax provided for theri^y, but not allt^ii^ 
that defendants were in any of the classes thereby required to regstra* 
and pay such tax, were fat^ly defective in substance, and too 
uiici3rtain to be sustained, since, when an offense can be committed 
by only certain classes or persons, the indictment must allege that 
aijoused is in one of those classes. (United States v. Woods (and 
five like cuses) 224 Fed. 278, 1915.) 

In view of sections 1, 2, and 8 of the act an indictment i^iargijDf 
defendant with conspiring with M. to have a dram of opumi in ti^c 
possession and under the control of M., and as the overt ax^t eha^giag 
tiiat defendant issued to M. a prescription therefor, in bad faith, 
knowing it was not givcai for medicinal purposes, but for supplying 
one addicted to the use of opium, is insufficiemt; the unla;wfal thing 
Amrged consisting in having the drug in the possession imA linder 
the control of M., the word '^ person" in section 8 r^erring only t© 
those required by the act to register and pay the tax, and it not 
beuig alleged M. had the drug in his possession for any of the purposes 
for which he would liavo to register and pay the tax. (United 
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States V. Jin Fuey Moy, 226 F^ed. 1003, W15, affirmed da 241 U. S. 
3©4, 1916.) 

Statutes crating mid defining crinnes can not be extended by 
im^isatioii or intimdiaiant, and an iadictmrent under such a statute 
must filler directly aiid witli <^rtitinty evj^y element ^^^ential to 
bring the offense within its terms. . 

Where a statute deiBniug an offense contains an exception in the 
ekoise oreating tlie offense, which is bo ineorpoirated with the language 
ddiniag it tiiat the offense can not be acouirately and cleariy d«serihed, 
if tb$ cxccptkm is omitted, the indictment must allege enough to 
show thurt the accused is not witibin the exception; but, if the language 
er^tiisig the offense is so completely separable from the exception 
thai tiiiC i^eeaitidi iaagi^edients tof the crease may be accurately and 
dLeaiiy defined witiwmt any refea?enoe to the exception, it neeil not 
be BjBg^ati'red theidb^ but it is a matter ad def^mse. 

An indictment under Harrison Antinarcotic Act Djeceniber 17^ 
1914, saction 8 (38 Stat. 789), dhaigiag that ddfendaat not hwiig 
n^^pteiTied and paid the special tas: required by ^^tion 1 of the act, 
Imd. m hiB possession a quantity of morphine, k iiisfuffid.ent to charge 
an ^^n^ whei^ it is not allied that he was etigagcd m a bus^iaeess 
which f^uired hian to respster and pa}" sudi s^pecial tax, 

Exem^ptions from liability for offenses created by acts «f Congress 
are matters of defense; but mattei^s excepted from th(* graiating 
dla^ise of the act are not within the terms of the act, aad i^ueh matters 
BMist fee negatived in the indictmeaat or eom^^lamt. (ITiiitod vStatea 
V. C^mey, 228 Fed. 163, 1915.) 

Under sections 1 and 8 of the act an indictment charged tliat in 
vi&latioii of section 1 defcmdant unlawfully sold, dispensed, and 
dfeta'Rmted morphine mLphate taUets as a dealer to a eon^mmer, 
E^^l>^ that this was equiFalent ^o chaining tbait he had them iu his 
possession;, and h^ce an •offense was chaiiged; bat, as tlie liffensses 
vt&tB chained as violations of section 1, pi'oof <rf r^^tration and the 
payment of the special tax would be a complete dofonso. (I jiit^ 
atetes ^, Ourtis, 229 Fed. 288, 19l!&.) 

ImM&tmmit for Bn<Ax offenae nii^t allege it was comniitt^ witiiin 
the essential period, or it fails to allege an offeasc, 

UiSbd^ Revised Statutes, section 1^25, excjusing detp< ts of form, 
ijiydi^itfiaent diarging that defe^ant violated the autidixig act by 
giving an order for opium, and, after acceptance, failing to pi«<^serve 
a 4updicate ^^ as to be readily ^cessible, was sufficient, though 
ailcg^mg ithe date of the offi^ise no more definitely tlLan some unkibM>\^ia. 
da*e within the essential twfo-year period, which did not Umd to 
de&gpadant's prejudice. 

To the requirement that an indictmeut must allege a day certain 
there are two fairly recognized exceptioiis: Misdemeanors, and 
offenses of omission, rather than of commission. 
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Violation of the antidrug act by giving an order for opium, and, 
after acceptance, failing to preserve a duplicate so as to be readily 
accessible, is an offense in nature but a misdemeanor, failure to 
obey an administrative regulation, a mere statutory infraction, and 
not a true crime, though made a felony by Penal Code (act Mar. 4, 
1909) section 335 (35 Stat. 1152). . 

An indictment charging violations of the antidrug act, in that 
defendant gave an order for opium and failed to preserve a duplicate 
after acceptance so as to be readily accessible, need not allege the 
offense as of a day certain; the chaise being an omission to perform 
a statutory duty. (United States v. Gaag, 237 Fed. 728, 1916.) 

Indictment under Harrison Narcotic Act, sections 1, 2, charging 
accused with dealing in forbidden drugs without having registered 
and paid the special tax. Held, not bad for duplicity, or because 
vague, indefinite, and uncertain. (United States v, Loewenthal, 
257 Fed. 444, 1919.) 

An indictment for violation of the Harrison Narcotic Drug Act 
which described defendant as not being then and there an ofiicer 
of the Federal Government or State government engaged in making 
purchases of the specified drug, and not being any other officer 
entitled to make such purchases, Heldj not insufficient, as failing to 
negative all statutory exceptions from the operation of the statute 
by section 1. 

An indictment is sufficiently certain if it fairly informs accused 
of the crime intended to be charged, so as to enable him to prepare 
his defense, and so as to make the judgment a complete defense to a 
second prosecution. 

Count of indictment for violation of the Harrison Narcotic Drug 
Act, Held, not bad, as not negativing the exception of section 6, 
that the provisions of the act shall not be construed to apply to the 
dispensing of remedies not containing more than a quarter of a 
grain of morphine, etc. (Stetson v. United States, 257 Fed. 689, 
1919.) 

An exception in the enacting clause of a penal statute must be 
negatived by the indictment, but an exception in a later section 
need not be negatived. 

Description of a statutory offense in the language of the statute is 
suflSicient, provided the lahguage used according to its natural import 
fully describes the offense. 

Indictment for violation of the Harrison Narcotic Drug Act 
stating the charge substantially, though not literally, in the language 
of section 1 of the act, fully defining the offense, and also aUeging 
the sale of morphine in certain so-called morphine checks and oiher 
forms. Held, sufficient (Stetson v. United States, 257 Fed. 689, 
1919.) 
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An indictment under section 2 charged that accused gave an order 
to n certain person for one of such drugs, and that he failed to prc- 
9^tt& a duplicate of the order for two years, and also failed to keep a 
record of Uie amount of the drug by him dispensed and distributed. 
HMj that this was liot an attempt to plead iii the alternative, nor 
did it plead two violations of the law, as a physician is excused from 
failing to keep a duplicate of the order only when he keeps a record 
of his dispensing, and the indictment aUeg^ the absence of the 
exception, which makes the provision for the retention of the dupli- 
cate of the order unnecessary* (United States v. Charter, 227 Fed, 
331, 1915.) 

An indictment charging in substance that defendant did ' ^dispelisey 
distribute, and sell'' a derivative of opium to persons named without 
a written order on the prescribed form and not in the course of his 
professional practice as a physician, Held, to charge an oftense 
imder Harrison Narcotic Act, Dec. 17, 1914, section 2. (Foreman v. 
United States, 255 Fed. 621, 1918.) 

Though section 2 declares that nothing in the section shall apply to 
registered physicians who distribute narcotics in their professional 
practice, Held, that an indictment, though averring that defendant 
was a registered physician, charged with a violation of section 2, in 
that he sold and dispensed heroin not in his professional practice, and 
in that the sale was not made in pursuance of a written order oh a 
blank issued by the Commissioner of Internal Revenue. 

An indictment charging a violation of section 2 in that defendant 
sold and dispensed heroin, not on a written order on a blank issued 
by the Commissioner of Internal Revenue, ffeld^ not uncertain, 
aflabiguous, and duplicitous, though it Was averred that the defendant 
vrns a registered physician. (United States v. Hoyt, 255 Fed. 927, 
1917.) 

An indictment charging violation of the Ha,rrison Narcotic Act 
whi<^h averred that defendant at the time of the oflPense knew that 
cocaine was a dei'ivative of coca leaves, and that morphine and heroin 
were salts and derivatives of opium, sufficiently averred by implica- 
tion the fact that cocaine Was a derivative of such leaves, and that 
ii«>rpi5ine and heroin are salts or derivatives of opium. 

In view of section 1025, Revised Statutes, imperfections in indict- 
ment for violating the Harrison Narcotic Act in that it did not aver 
thitt cocaine is a derivative of coca leaves, and that morphine or 
li^a'oin are salts or derivatives of opium, HeM, harmless iinperfec- 
tkms, carrymg no consequences. 

Uikder section 8 indictments charging violation of the act were not 
defective, because not averring facts showing defendants did not come 
w^ithin any of the exceptions of the act. (Melanson r. Ignited ^States 
and Ellsworth v. Same, 256 Fed. 783, 1919.) 
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Under section 1025, Revised Statutes, providing that defects of 
form, not prejudicing defendant, shaU not invalidate indictments, 
and Harrison Narcotic Act, section 8, relative to negativing excep- 
tions in an indictment, an indictment under sections 1 and 2 of the 
Harrison Act need not negative exceptions in those sections. (United 
States V. Lowenthal, 257 Fed. 444, 1919.) 

Powers of Congress. 

Congress may prohibit the importation of opium and regulate its 
relation to interstate commerce, as is done by act of December 17, 
1914, providing for the registration with collectors of internal revenue 
of dealers in opium, imposing a tax on dealers, and making it unlaw- 
ful for any person who has not registered and paid the tax to have in 
his possession any opium or derivative thereof, and providing that 
such possession shall be presumptive evidence of a violation of the 
act. (United States v. Brown, 224 Fed. 135, 1915.) 

Questions for the jury — Prosecutions for violations of the act. 

In prosecutions of physicians for having conspired to violate the 
Harrison Narcotic Act and having made sales illegaU}'^, question 
whether or not each defendant had conspired with a druggist, a co- 
defendant, to dispense the drug in the guise of prescriptions to patients 
but really to addicts for the gratification of their appetite, and not for 
their cure, Heldj for the jury under the evidence. 

In prosecution of physicians for sale of drugs in violation of Hani- 
son Narcotic Act whether dispensing of drug in each case was a 
dispensing of it by a physician to a patient, in which case no order 
form was required, or whether the form of prescription was used by 
defendants as an evasion of the law, and not in good faith, in which 
case the dispensing would be a sale, and an order form necessary to 
bring it within the law. Held, for, the jury. 

In prosecution of physicians for having violated the Harrison Nar- 
cotic Act whether two persons were, consumers of the drug and not 
patients of defendants, and whether defendants and the druggist on 
w^hom they issued prescriptions, their codefendant, knew the true 
character in which such persons sought to procure the drugs, HeU, 
for the jury. (Melanson v. United States and Ellsworth v. Same, 256 
Fed. 783, 1919.) 

In prosecution of physicians for having violated and conspired to 
violate the Harrison Narcotic Act the trial court in his general charge 
properly submitted an issue as to the good faith of defendants in 
issuing their prescriptions to supposed patients, since the defendants 
could only protect themselves if the prescriptions were issued legiti- 
mately in their practice. (Id.) 
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SSCTIOII I-'BSaiaTitAViOif . 

As taxes can l)e imposed and statutory offenses created only by 
direct, ckar, »»d apt language, the act does not impose the duty ol 
registration and the payment of taxes upon mere consumers of the 
drugs, and only makes unlawful possession of the drugs by persons 
required to register and pay the tax, who have not done so. (United 
States v.. Woods, 224 Fed. 278, 1915.) 

For indictments under this section, see heading of ^^Indictm^ita." 

SECTIOK n--Q»BSKS. 

Sec. 2. That it shall "be iinla^rful for any person td sell, b^er, exchange, ca» give 
away any of the aforesaid drugs except in pursuance of a written order of the person 
to whom such article is sold, bartered, exchanged, or given, on a form to be issued in 
blank for that purpose by the Commissioner of Internal Bevenue. Every person 
xdio shall accept any such order, and in pursuance thereof shall sell, barter, exchange, 
or give away any of the aforesaid drugs, shall preser\t3 such order for a period of two 
years in such a way as to be readily accessible to inspection by any officer, agent, or 
employee of the Treasury Department duly authorized for that purpose, and the State, 
Territorial, District, municipal, and insular officials named in section five of tliis act. 
Every person who shall give an order as herein provided to any other person for any ol 
the aforesaid drugs shall, at or before the time dt giving such order, make or cause to be 
made a duplicate thereof on a form to be issued in blank for that purpose by the Com- 
miasdonOT of Internal Revenue, arid in case of the acceptance ol such order, shall pre- 
serve such duplicate for said period oi two years in such a way as to be readily accessible 
to inspection by the officers, agents, employees, and officials hereinbefore mentioned . 
Nothing contained in this section shall apply-— 

(a) To the dispensing or distribution of any of the aforesaid drugs to a patient by a 
physician, dentist, or veterinary siu^eon registered under tlus act in the course of his 
professional practice only: PrQvi<kd, That such physician, dentist, or veterinary 
surgeon shall keep a record of all such drugs, dispensed or distributed, showing the 
amount dispensed or distributed, the data, and the name and address of the patient 
fp whom such drugs are dispensed or distributed^ except such as may be dispensed oi' 
distributed to a patient upon whom such physician, dentist, or veterinarj^ surgeon 
shall personally attend ; and such record shall be kept for a period of two years from 
the date of dispensing or distributing such drugs, subject to inspection, aspro^dd^d in 
this act. 

(b) To the sale, dispensing, or distribution of any ol the aforesaid drugs by a dealer 
to a consumer imder and in pursuance of a written prescription issued by a physician, 
dentist, or veterinary surgeon registered under this act: Frovicted, however^ That such 
prescription shaU be ivkM as of the day on 'wl^ich signed md shajl be agned by the 
physician, dentist, or veterinary surgeon who shall h&ve issued the same: Av4 provided 
tirther, That such dealer shall preserve such prescription for a period of two years 
from the day on which such prescription is filled in such u way as to be readily ac- 
ceaaiblo to inspection by the (^eers, agents, employees, and officials hereinbefore 
mentioned. 

(c) To the sale, exportation, slwpment, or delivery of any ol the aforesaid drugs by 
any person within the United States or any Territorj' or the District of Coliimbia or 
any of the insular possessions of the United States to any person iu ftny foreign country, 
reg^uisdng their entry in accordance with such regulations for importation thereof 
intok such foreign country as are prescribed by said country, such regulations to be pro- 
mnlgaied from time to time by the Secretary' of State of the United States. 
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(d) To the sale, barter, exchange, or giving away of any of tho aforesaid drugs to 
any officer of the United States Government or of any State, Territorial, District, 
county, or municipal or insular government lawfully engaged in making purchases 
thereof for the various departments of the Army and Navy, the Public Health Service. 
and for Government, State, Territorial, District, county, or municipal or insular hos- 
pitals or prisons. 

The Commissioner of Internal Revenue, with the approval of the Secretary of the 
Treasury, shall cause suitable forms to be prepared for the purposes above mentioned, 
and shall cause the same to be distributed to collectors of internal revenue for sale by 
them to those persons who shall have registered and paid the special tax as required 
by section one of this act in their districts, respectively; and no collector shall sell any 
of such forms to any persons other than a person who has registered and paid the special 
tax as required by section one of this act in his district. The jM'ice at which such forms 
shall be sold by said collectors shall be fixed by the Commissioner of Internal Revenue. 
with the approval of the Secretaiy of the Treasury, but shall not exceed the sum of $1 
per hundred. Every collector shall keep an account of the number of such forms sold 
by liitn, the names of the purchasers, and the number of such forms sold to each of 
such purchasers. Whenever any collector shall sell any of such forms, he shall cans? 
the name of the purchaser thereof to be plainly written or stamped thereon before de- 
livering the same; and no person other than such purchaser shall use any of said forms 
bearing the name of such purchaser for the purpose of procuring any of the aforesaid, 
drugs, or f lurnish any of the forms bearing the name of such purchaser to any person ^ith 
intent thereby to procure the shipment or delivery of any of the aforesaid drugs. It 
shall be unlawful for any person to obtain by means of said order forms any of the afore- 
said drugs for any purpose other than the use, sale, or distribution thereof by liim in 
the conduct of a lawful b usines3 in said drugs or ip the legitimate practice of his pro- 
fession. 

The provisions of this act shall apply to the United States, the District of Cohunbia, 
the Territory of Alaska, the Territory of Hawaii, the insular possessions of the United 
States, and the Canal Zone. In Porto Rico and the Philippine Islands the adminis- 
tration of this act, the collection of the said special tax, and the issuance of the order 
forms specified in section two shall be performed by the appropriate internal-revenue 
officer of those governments, and all revenues collected hereunder in Porto Rico and 
the Philippine Islands shall accrue intact to the general governments thereof, respec- 
tively. The courts of first instance in the Philippine Islands shall possess and exer- 
cise jurisdiction in all cases arising under this act in said islands. The President is 
authorized and directed to issue such Executive orders as will carry into effect in the 
Canal Zone the intent and purpose of this act by providing for the registration and the 
imposition of a special tax upon all persons in the Canal Zone who produce, import, 
compound, deal in, dispense, sell, distribute, or give away opium or coca leaves, their 
salts, derivatives, or preparations. 

Section 8 has no relation to the failure of a registered physician to 
keep a duplicate of an order given by him for the prescribed drugs, or 
a record of the amount of any such drugs dispensed and distributed 
by him as required by section 2. (United States v. Charter, 227 Fed. 
331, 1915.) 

(a) Under the provisions of section 2 a physician is not prohibited 
from dispensing or distributing in the course of his professional 
practice and without a written order a narcotic to a patient employ- 
ing him because of the fact that he does not personally attend such 
patient, but that in such case he is required to keep the prescribed 
record. (Tucker v. Williamson, 229 Fed. 201, 1915.) 
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(a) Under General Code, Ohio, section 1286, a pei*son who examines 
patients, diagnoses their diseases, and then prescribes and sells his own 
proprietary remedies is engaged in the practice of medicine, although 
hffi ostensible and apparent motive may be the sale of his medicines, 
and he is subject to the laws of the State regulating such practice. 

(a) While the Harrison Narcotic Act of December 17, 1914, per- 
mits a physician in the course of his professional practice to dispense 
and distribute the mentioned narcotics to a patient by whom he is 
employed to prescribe, without being subject to the prescribed regu- 
lationS) ^though he does not pergKxnally attend such patient, the act 
must be construed with reference to the known usages and modes of 
pritctice in the profession, in which the prescribing for patients 
without personal examination is the rare exception and not the rule; 
and under the provisions of section 1, requiring the Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treasury 
to *'make all needful rules and regulations for canying the provi- 
sions of tliis act iiito effect,'' the commissioner has authority to 
prescribe what shall constitute *' personal attendance'' and '^ profes- 
sional practice" by a physician within the meaning of the act, and a 
regulation which denied the right of registration and exemption to 
one who, although a licensed physician, does not see most of his 
patients, who bases most of his prescriptions on their written state- 
ments sent to him through the mails, and who prescribes the same 
remedy for all alike, is within the power confeiTed and valid. (Tucker 
t». Williamson, 229 Fed. 201, 1915.) 

(a) A physician who issues a prescription for an unusually large 
amount of the drugs, which prescription shows on it« face that the 
quantity prescribed is unreasonable and unusual, or a dealer who 
fills such a prescription or order issued by a physician, is guilty of an 
offense, unless the prescription indicates the necessity for such an 
unusual quantity. (United States v, Curtis, 229 Fed. 228, 1916.) 

(a) It is an offense for a registered physician to sell narcotics. 
(Thompson v. United States, 258 Fed. 196, 1919.) 

(b) The offense of giving an order for opium aud failing to preserve 
a duplicate thereof in such a way as to be readily accessible, is com- 
miited when ready accessibility first fails after the order's acceptance, 
and is capable of continuity. (United States i\ Gaag, 237 Fed. 728, 
1916.) 

(b) If a practicing and registered physician issues an order for 
ii^rphtne to an habitual user thereof, the order not being issued by 
him in the course of professional treatment in the attempted cure 
of the habit, but for the purpose of providing the user with morphine 
sufficient to keep him comfortable by maintaining iiis customary 
use, m6h. order is not a physicjan^s prescription under exception (b) 
of section !> of the act. Webb et a1. r. Ignited States. 249 U. S. 96, 
1919.) 
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(b) Definitions. — To '^ dispense'^ is to deal out or divide out gen- 
erally, while to *' distributed^ is to deal or divide out in proportion or 
in shares. 

(b) The mere issuance of a prescription by a physician for a 
narcotic drug, to be filled by any druggist, without participation by 
the physician in the sale made under it is not a sale or such dispensing 
or distribution as amounts to a sale within the meaning of Harrison 
Narcotic Act, December 17, 1914, section 2. (Foreman v. United 
States, 255 Fed. 621, 1918.) 

SECTION 6— NARCOTIC CONTENT INCTTBBING UABILITT. 

Sec. 6. That the provisions of this act shall not be construed to apply to the sale, 
distribution, giving away, dispensing, or possession of preparations and remedies which 
do not contain more than two grians of opium, or more than one-fourth of a grain of 
morphine, or more than one-eighth of a grain of heroin, or more than one grain of 
codeine, or any salt or derivative of any of them in one fluid ounce, or, if a solid or 
semisolid preparation, in one avoirdupois ounce; or to liniments, ointments, or other 
preparations which are prepared for external use only, except liniments, ointments, 
and other preparations which contain cocaine or any of its salts, or alpha or beta eucaine 
or any of their salts, or any synthetic substitute for them : Provided^ That such remedies 
and preparations are sold, distributed, given away, dispensed, or possessed as medicines 
and not for the purpose of evading the intentions and provisions of this act. The 
provisions of this act shall not apply to decocainized coca leaves or preparations made 
therefrom, or to other preparations of coca leaves which do not contain cocaine. 

Sec. 7. That all laws relating to the assessment, collection, remission, and refund 
of internal-revenue taxes, including section thirty- two hundred and twenty-nine of 
the Revised Statutes of the United States, so far as applicable to and not inconsistent 
with the provisions of this act, are hereby extended and made applicable to the special 
taxes imposed by this act. 

Under the provisions of section 6 the sale or dispensing of large and 
unusual quantities of the drugs, unaccompanied by explanation as 
to the necessity therefor, is the sale and dispensing thereof for the 
very purpose of evading the intent of the act and unlawful. (United 
States V. Curtis, 229 Fed. 288, 1916.) 

See also casss under heading "Indictments.'' 

"Preparations and remedies," contained in section 6 of this act, 
Tield not to include clear morphine, but to relate to actual medicinal 
preparations and remedies not containing more than a quarter of a 
grain of morphine, remedies such as a physician or druggist would 
normally dispense. 

In a prosecution for violation of the Harrison Narcotic Drug Act, 
defendant not being charged as a physician or a druggist, and the 
indictment not negativing the exception of section 6 of the act, it was 
open to him to show he was merely dispensing medicinal preparations 
and remedies containing not more than the amount of morphine 
permitted by section 6. 

Objection to indictment for violating the Harrison Narcotic Drug 
Act, in that it did not negative the exception of section 6 relative to 
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the dispensing of preparations and remedies not containing more than 
a quarter of a grain of morphine, held technical, unsubstantial, and 
unprejudicial, and within the terms of Judicial Code, section 269 
as amended February 26, 1919. (Stetson v. United States, 257 Fed. 
689, 1919.) 

SECTION 8— POSSESSION OF NARCOTICS. 

Sec. 8. That it shall be unlawful for any person not registered uuder the provisions 
of this act, and who has not paid the special tax provided for by this act, to have in his 
possession or under his control any of the aforesaid drugs; and such possession or con- 
trol shall be presumptive evidence of a violation of this section, and also of a violation 
of the provisions of section one of this act: Provided, Tliat this section shall not apply 
to any employee of a registered person, or to a nurse under the supervision of a physi- 
cian, dentist, or veterinary siu"geon registered under this act, having such possession 
or control by virtue of his employment or occupation and not on his own account; or 
to the possession of any of the aforesaid drugs which has or have been prescribed in 
good faith by a physician, dentist, or veterinary surgeon registered under this act; 
or to any United States, State, county, municipal, District, Territorial, or insular 
oflScer or official who has possession of any said drugs, by reason of his official duties 
or to a warehouseman holding possession for a person registered and who has paid the 
taxes under this act; or to common carriers engaged in transporting such drugs: Pro- 
vidcd further, That it shall not be necessary to negative any of thQ aforesaid exemptions 
in any complaint, information, indictment, or other writ or proceeding laid or brought 
under this act; and the burden of proof of any such exemption shall be upon the 
defendant. 

Sec 9. That any person who violates or fails to comply with any of the require- 
ments of this act shall, on conviction, be fined not more than $2,000 or be imprisoned 
not more than five years, or both, in the discretion of the court. 

Sec 10. That the Commissioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, is authorized to appoint such agents, deputy collectors, 
inspectors, chemists, assistant chemists, clerks, and messengers in the field and in the 
Bureau of Internal Revenue in the District of Columbia as may be necessary to enforce 
the provisions of this act. 

Sec. 11. That the sum of $150,000, or so much thereof as may be necessary, be, and 
hereby is, appropriated, out of any moneys in the Treasury not otherwise appropriated, 
for the purpose of carrying into effect the provisions of this act. 

Sec. 12. That nothing contained in this act shall be construed to impair, alter, 
amend, or repeal any of the provisions of the act of Congress approved June thirtieth, 
nineteen hundred and six, entitled "An act for preventing the manufacture, sale, or 
transportation of adulterated or misbranded, or poisonous, or deleterious foods, drugs, 
medicines, and liquors, and for regulating traffic therein, and for other purposes/' 
and any amendment thereof, or of the act approved February ninth, nineteen hundred 
and nine, entitled "An act to prohibit the importation and use of opium for other than 
medicinal purposes, '^ and any amendment thereof. 

Approved, December 17, 1914. 

See also the heading ^'Evidence" and '^Indictments." 
Section 8 refers only to those who produce, import, manufacture, 
compound, deal in, dispense, sell, distribute, or give away as enimier- 
ated in section 1; hence the mere keeping of a small quantity of 
opiimi for personal use does not constitute an offense within the 
meaning of the act. 

149707'--19— PT II 9 
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Section 8 establishes the rule of evidence that, upon proof ih&t % 
defendant was producing, importing, manufacturing, dealing in, 
dispensing, selling, distributing, or giving away, as mentioned in 
section 1, clause 1, opium or coca leaves, and that a narcotic was 
found in his possession, he is presumptively guilty of violating the ad 
that then the burden <rf proof is upon defendant to show affirmatively 
that he is not one of the class mentioned in seoti<H)t 1 as bmng required 
to register, or, if so, that he bad roistered and paid the special tax. 

In a prosecution under this act the uncontradicted evidence that 
defendant obtained the opium found in her possession from a China- 
man, and that she had it for her personal use and consumption, and 
that she never sold, gave away, or dealt in it in any totm was held to 
overcome the presumption of guilt arising from the possession of 
opium imder section 8 of the act, providing that possession or control 
of opium shall be presumptive evidence of a violation of the i^ct. 
(United States t\ Wilson, 225 Fed. 82, 1915.) 

Hddj that section 8 has no relation to the failure of a reg»tered 
physician to keep a duplicate of an order given by him for the pre- 
scribed drugs, or fi record of the amount of any such drugs dispensed 
and distributed by him as required by section 2. (United States v. 
Charter, 227 Fed. 331, 1915.) 

The words '*any person not registered" in section 8 of the opium 
registration act of 1914 do not mean any person in the United States, 
but refer to the class dealt with by the statute — ^those required to 
register — and one not in that class is not subject to the penalties 
prescribed by the statute. (United States v. Jin Fuey Moy, 241 
U. S. 394, 191d.) 225 Federal 1003, affirmed. See l«ter ease between 
same parties pending in United States Supreme Court. 

The provisions of section 8 apply only to the classes of persons 
required by the act to register and pay the tax. (United States v. 
Denker, 255 Fed. 339, 1918.) 

Under Bevised Statutes, section 1025, iHXxviding that defoete c^ 
form, not prejudicing defendant, shall not invalidate indietinents, 
and Harrison Narcotie Act, section 8, relative to n^ativing excep- 
tions in an indictment, an indictment under sections 1 and 2 of the 
Harrison Act need not negative exceptions in those sections^ (United 
States V. Loewenthal, 257 Fed. 444, 1919.) 

In a prosecution for violation of the Harrison Narcotic Drug Act, 
section 8, defendant not being charged as a physician or a drug^t, 
and the indictment not negativing the exception of section 6 of the 
act, it was open to him to show he was merely dispensing medicinal 
preparations and remedies containing not more than the amouat of 
morphine permitted by section 6. (Stetson v. United States, 257 
Fed. 689, 1919.) 

See also the case of United States v. Woods, 224 Federal 278, under 
section 1 of this act. 



INCOME, ESTATE, MUNITION MANUFACTURER'S, AND 

SPEQAL TAXES. 

INCOME TAX— ACT OF SEPTEMBER 8, 1916. 

[Repealed by Act of Feb. 24, 1919.] 
INCOME DEFINED. 

Sec. 2. (a) Tliat, subject only to such exemptions and deductions as are herein- 
after allowed, the net income of a taxable person shall include gains, profits, and 
income derived from salaries, wages, or compensation for personal £er\dce of whatever 
kind and in whatever form paid, or from professions, vocations, businesses, trade, 
commerce, or sales, or dealings in property, whether real or personal, growing out 
of the ownership or use of or interest in real or personal property; also frcyn interest, 
rent, di\ddonds, securities, or the transaction of any business carried on for gain or 
profit, or gains or profits, and income derived from any source whatever: Provided, 
That the term "dividends" as used in this title shall be held to mean any distribution 
made or ordered to be made by a corporation, joint-stock company, association, or 
insurance company, out of its earnings or profits accrued since March first, nineteen 
hundred and thirteen, and payable to its shareholders, whether in cash or in stock of 
the corporation, joint-stock company, association, or insurance company, which stock 
dividend sliall be considered income to the amount of its cash value. 

Construction. 

Where an iixcome tax law is doubtful, doubt should be resolved in 
favor of the taxpayer against the Government. (Miller v. Gearin, 
258 Fed. 225, 1919.) 

Section 2 (a) — Income defined — **Stock dividends/* 

United States District Court of New York. The provision of this 
section taxing stock dividends to the same extent as cash dividends 
was attacked as unconstitutional on the grounds that to tax ''stock 
dividends" is to tax capital or principal, and that such a. tax may not 
be imposed except as other direct taxes are laid, namely, by appor- 
tionment among the several States according to population. (Macom- 
ber V. Eisner, pending in U. S. Supreme Ct. Govt's demurrer over- 
ruled, on authority of Towne v. Eisner, in Dist. Ct.) 

Section 2 (a) — Income defined. 

Where, in 1907, the owner of land leased the same for 23 years 
under an agreement requiring the tenant to construct an expensive 
brick building, and on the tenant's default the owner retook possession 
in 1916, the value of the building can not be deemed income accruing 
in the year 1917, within this section, for under the lease the title to 
the building vested in the owner immediately upon construction, 
and the lessee's default caused the owner a loss. (Miller v, Gearin, 
258 Fed. 225, 1919.) 

115 



116 NOTES ON THE REVENUE ACT OF 1918. 

SECTION 8 (e)— RETURNS. 

Rec. 8. (e) Persons carrying on business in partnership shall be liable for income 
tax only in their individual capacity, and the share of the profits of the partnership 
to wMch aay taxable paatner vonid be entitled if the same were divided, whether 
divided or otherwise, shall be retuffied lortaxalaoxi and the tax paid under tlie provi- 
sions of this title: Providedy That from the net distributive interests on which the indi- 
vidual members shidl be Jiable for tax, normal and additional, there shall be excluded 
their proportionate shares received from interest on the obligations of a State or any 
political or taxing subdivision thereof, and bpon the obligations of the United States 
and its possessions, and all taxes paid to the United States or to any possession thereof, 
or to any State, counity, at taxing subdivision of a State, aod tljat for tiie puipoBB of 
computing the normal tax there fihall be allowed a credit, as provided by eectien fine, 
subdivision (b), for their propcH'tionate share of the profits derived froan dividends. 
And such paitnership, when requested by the CommiasJoner of Intenud Hev^iae, or 
any district collector, shall render a correct jetnm of the earaiags, profito, and inoome 
of the partnership, except income exempt under section four of this act, setting ioith 
the item hi the g^oss income and the deductaons and credits allowed by this title, and 
tise names and addresses of the individuals who would bo entitled to the net eansingB, 
profita, and income if distributed. 

The provision of tto 1916 act tlutt members of partnerships shall 
be allowed credit for their proportionate share of partn^iship gains 
and profits derived from corporations taxable on their net income 
Heldj to be a mere declaration of the rule under the 1913 a€t and 
not legislative recognition of a change. (U. S. v, Coulby, 251 Fed. 
982, affirmed in 258 Fed. 27, 1919.) 

sxcnoir is (a)— DEDuconoirs. 

Sec. 12. (a) In the case of a corpoxation, joint-stock company or association, 
f jr insurance company^ oigaoized in die United States, .such net income shall be 
ascertained hy deducting from the gross amount of its incoiise received ndtliin the 
year from all sources — « « * 

Second. All losses actually sustained and chaiiged off within the year a,nd not 
compenMited by insurance or otherwise, indudiiag a reasonable allowance for the 
exhaustion, wear and tear of pn^^erty anaing out of its use or ^rployment in the 
liHisaneesor trade; (a) in tbeci^of oil j»d gas wellsareBsonable aiioivance for actual re- 
d uctionin flow and production to be asceftained not by the flush Hom, but by tfaa settled 
production or regular flow; (b) in die case of mines a reasonable allowance ifxt depletioii 
thereof not to exceed the market \'alue in the mine of the product thereof which has 
been mined and sold during t^e year for which the return and computAtion are made, 
such reasonable allowance to be made in the case of batb (a) and (b) under rules aad 
regulations to be prescribed by the Secretary of the Treasury: Provided^ That when 
tlie allowance antiynized in <a.) and (b) shaR equal the capital originally invested, 
or an oaae of pnrclttae made prior to IfaiK^h ^st, ninete^i himdred and thirteen, I3)e 
^bir market value as of that date, no farther alloirajice dliail be made; and (c) in the 
case of insurance companies, the net addition, if any, required by Ixm to be made 
within the year to reserve funds and the sums otlier than dividenda paid within the 
year on policy and annuity contracts : Provided^ That no deduction shall be allowed ka 
any amount paid out for new buildings, permanent improvements, or betterments 
made to increase the value of any ^^'operty or estate, and no deduction shall be made 
or any amount of expense of restoring property or making good the exiuHiatien tkererf 
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for which an allowance is or has been made: Provided further^ That mutual lire and 
mutual employers' liability and mutual workmen's compensation and mutual casualty 
insurance companies requiring their members to make premium deposits to provide 
for losses and expenses shall not return as income any portion of the premium deposits 
returned to their policyholders, but shall return as taxable income all income received 
by them from all other sources plus such portions of the premium deposits as are 
retained by the companies for purposes other than the payment of loeses and expenses 
and reinsurance reserves: provided further^ That mutual marine insurance companies 
shall include in their return of gross income gross premiums collected and received 
by them less amounts paid for reinsurancCj but shall be entitled to include in deduc- 
tions from gi-oss income amounts repaid to policyholders on account of premiums 
previously paid by them and interest paid upon such amounts between the ascer- 
' tainment thereof and the payment thereof, and life insurance companies shall not 
include as income in any year such portion of any actual premium received from any 
individual policyholder as shall have been paid back or credited to such individual 
policyholder, or treated as an abatement of premium of such individual policyholder, 
within such year; 

All operating lessee is entitled to the deductions allowed by Sec. 12 
(second) of the act of September 8, 1916. (Op. Judge Westcnhaver, 
U. S. D. C, No. Dist. of Ohio, Nov. 3, 1919, unreported, case of 
Mohawk Mining Co. v. Weiss.) 

SECTION 13 (c)— RETURNS— CORPORATIONS. 

Sec. 13. (c) In cases wherein receivera, trustees in bankruptcy, or assignees are 
operating the property or business of corporations, joint-stock companies or a^ssocia- 
tions, or insurance companies, subject to tax imposed by this title, such receivers, 
trustees, or assignees shall make returns of net income as and for such corporations, 
joint-stock companies or associations, and insurance companies, in the same manner 
and form as such organizations are hereinbefore required to make returns, and any 
income tax due on the basis of such returns made by receivers, trustees, or assignees 
sliall be assessed and collected in the same manner as if assessed directly against the 
organizations of whose businesses or properties they have custody and control; 

A trustee of a bankrupt corporation, who is not carrying on its 
business, but has received funds as a result of a compromise made 
by him with a foreign corporation of a claim for nonpayment of 
salary and commissions, is not liable to pay an income tax imder 
this section, since under such section only net income earned by 
a trustee while operating the business of a bankrupt corporation is 
taxable. (In re Heller, Hirsh & Co. 258 Fed. 208, 1919.) 

SECTION 16--ADMINISTRATIVE. 

Sec. 16. *'Sec. 3173. It shall be the duty of any person' partnership, firm, associa- 
tion, or corporation, made liable to any duty, special tax, or other tax impoted by 
law, when not otherwise provided for, (1) in case of a special tax, on or before the 
thirty-first day of July in each year, (2) in case of income tax on or before the first day 
of March in each year, or on or before the last day of the sixty-day period next follow- 
ing the closing date of the fiscal year for which it makes a return of its income, and (3) 
in other cases before the day on which the taxes accrue, to make a liet or return, veri- 
fied by oath, to the collector or a deputy collector of the district whore located, of the 
articles or objects, including the amount of annual income charged v> ith a duty or tax, 
the quantity of goods, wares, and merchandise, made or sold and charged with a tax^ 
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the seveml rates and aggregate amount, according t& the forms and rdgulatknoii to ba 
prescribed by the Coniimsgioner of Internal Reyenue^ with the approval of the Sec- 
retary of the Treasury, for which such pereon, partnefdhip, firm, asEociation, or cor- 
poration is liable: Provided^ That if any person liable to pay any duty or tax, or ownxns^; 
possessing^ or having the care or management of property, goods, wares, and merchan- 
dise, article or objects liable to pay any duty, tax, or license, rhall faU to make and 
exhibit a list or return required by law, but shall consent to disclose the particmUtmof 
any and all the property, goods, wares, and merchandise, artides, and objects l&ble 
to pay any duty or tax, or any business or occupation liable to pay any tax as aforesaid, 
then, and in that case, it shall bei the duty of the collector or deputy collector to flaake 
such list or return, which being distinctly read, consented U^y and signed and verified 
by oath by the person so owning, possessing, or havii^ th€ e&re and man^^^ieaneiit as 
ftfioresaid, may be received as the list ol rach person: Provided fwrOur, That in caee no 
annual list or return has been rendered by such person to the cc^ector or deputy col- 
lector as required by law, and the penion shall be absent from his or her residence or 
place of business at the time the collector or the deputy collector aliall call for the an- 
nual list or return, it shall be the duty of such collector or deputy collectOT- to leave at 
such place of residence or business^ with some one oi suitable age and discretion, ilsuch 
be present, otherwise to deposit in the nearest post office^ a note or memorandum ad- 
dressed to such person, requiring him or her to render to such collector or deputy col- 
lector the list or return required by law within ten days from the date of tttch note or 
memorandum, verified by oath. And if any person, on being notified or required as 
aforesaid, shall refuse or neglect to render such list or return within the time required as 
aforesaid, or whenever any person who i^r required to deliver a monthly or other return 
of objects subject to tax fails to do so at the time required , or delivers any return which, 
in the opinion of the collector^ is erroneous, false, or fraudulent, or contains any under- 
valuation or understatement, or refuses to allow any regularly authorized Government 
ofi&cer to examine the books of such person, firm^ or corporation, it shall be lawful for 
the collector to summon such person^ or any other person having possession, custody, or 
care of books of account containing entries relating to the business of such person, or any 
other person he may deem proper, to appear before him and produce such books at a 
time and place named in the summons,^ and to give testimony or answer interrogatories, 
under oath, respecting any objects or income liable to tax or the returns thereof. The 
collector may summon any person residing or found within the State or Territory in 
witich his district lies; and when the person intehidtei io be summoned dbes not reside 
and can not be found within such State or Territory, he may enter any collection di^ 
trict where such person may be found and there make the examination herein author- 
ized. And to this end he may there exercise all the authority which he might law- 
fully exercise in the district for which he was commissioned: Provided^ That ' person,' 
as used in this section, shall be construed to include any corporation, joint-stock com- 
pany or association, or insurance company when such construction is necessary to 
carry out its provisional 

''Sec. 3176. If any person, corporation, company, or association fails to make and 
file a return or list at the tiiae prescribed by law, or makes, willfully or otherwise, a 
false or fraudulent return or list^ the collector or deputy collector shall make the return 
or list from his own knowledge and from such information as he can obtain through 
testimony or otherwise. Any return or list so made and subscribed by a collector or 
deputy collector shall be prima facie good and sufficient for all legal pfurposn. 

''li the failure to file a return or list is due to sickness or absence the coHeetor any 
allow such further time^ not exceeding thirty days> for making and filing the retttm or 
list as he deems proper. 

''The Commissioner of Internal Hevenue shall assess. all taxes, other thsm stamp 
taxes, as to which returns or lists arc so made by a collector or deputy oaLlectcar. In 
ease of any failure to make and file a return or list within the time prescribed by law ix 
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by the collector, the Commissioner of Internal Revenue shall add to the tax fifty per 
centum of its amount except that, when a return is voluntarily and without notice 
from the collector filed after such time and it is shown that the failure to file it was due 
to a reasonable cause and not to willful neglect, no such addition sliall be made to the 
tax. In case a false or fraudulent return or list is willfully made, the Commissioner 
of Internal Revenue shall add to the tax one hundred per centum of its amount. 

"The amount so added to any tax shall be collected at the same time and in the 
sarmc manner and as part of the tax unless the tax has been paid before the discovery 
of the neglect, falsity, or fraud, in which case the amount so added shall be collected 
in the same manner as the tax." 

Revised Statutes, section 3173, authorizing the Commissioner of In- 
ternal Revenue to require persons who fail or refuse to make proper 
returns to produce their books, is not unconstitutional, since an order 
to produce books is not violative of the rights of a witness, though 
such rights may be invaded after his appearance. (Calkins et. al. v. 
Smietanka, 240 Fed. 138, 1917,) 

Section 3176, Revised Statutes, as amended by the act of Septem- 
ber 8, 1916, did not take away from the Commissioner the power 
given by the other statutes to assess the tax on sales of grain, on 
memorandum of which the stamps were not aflSxed. (Calkins et. al. v. 
Smietanka, 240 Fed. 138, 1917.) ' 

TITLE n— ESTATE TAX. 

RATES OP TAX. 

Sec. 201. That a tax (hereafter in this title referred to as the tax) equal to the 
following percentages of the value of the net estate, to be determined as provided in 
section two hundred and three, is hereby imposed upon the transfer of the net estate 
of every decedent dying after the passage of this act, whether a resident or nonresident 
of the United States: 

One per centum of the amount of such net estate not in excess of $50,000; 

Two per centum of the araoimt by which such net estate exceeds $50,000 and does 
not exceed $150,000; 

Three per centum of the amount by which such net estate exceeds $150,000 and does 
not exceed $250,000; 

Four per centum of the amount by which such net estate exceeds $250,000 and does 
not exceed $450,000; * 

Five per centiun of the amount by which such net esjtate exceeds $450,000 and does 
not exceed $1,000,000; 

Six per centum of the amount by which such net estate .exceeds $1,000,000 and does 
not exceed $2,000,000; 

Seven per centum of the amount by which such net estate exceeds $2,000,000 and 
'does not exceed $3,000,000; 

Eight per centum of the amount by which such net estate exceeds $3,000,000 and 
does not exceed $4,000,000; 

Nine per centum of the amount by which such net estate exceeds $4,000,000 and 
does not exceed $5,000,000; and 

Ten per centum of the amount by which such net e?itate exceeds $5,000,000. 



Section S0L 

See ease uader si&ction 2Q3 below- 

ITHB NBT ESTATE. 

Sj:c.. :2GS. TSiat ler ^te ^fnupose si ika Mk tlie 'sraliie isi ^e »et «sMe dad be 

(42) Ib tk9 ^caae of a ine^desit, % 4odUictii^ from t^ ^Ak&s {»f tbe igB»f estate^ 

<l) iSudi amoimts i@r fiaiiej^JL <ea^a0e0, ■iwlwm'iytjtri^iep expanses, «lfllii» ^^nmt 
the estate, unpaid mortgages, losses incurred duriisg 'Qae fvet^tlessftei^ <3i tibo sbMb 
wimng f«)ra fii?es, gftof^as, «3ai|)wreck, or other casualty, aaid frona tfeeft, »^£xi ^uch 
losses are not compensated for hy insui^ance or otherwise, support ^joring tlaa settle- 
ment of iJtm e&ta*e <rf tliose dependent upon the 4ec©d«8it, «JKi mk^ other dnsges 
agalsfi^ tiie ef^tate -ae sia^s alkm^ed by ihe laws ef ^e jurssdlctkiBL, ^niket^^ mtbin ^oir 
^tb&ut tl9« United Stateei, mader yfhi<^ the estate as Ibmg ^idiEBiasstered; sad 

(2) Aa «x&mp&n of $M,00O; 

(&) In the case of a nonresident, by dedai^ii^ from (the v«il<ue d that paart ot Mb 
gross esliate which at the time of his death is situated in tjie Usaited l^t^es that pro- 
portion of 13ie deductions specified in paragraph (1) of Bubdivision (a) of this section 
iKiiich the value 1^ em^ part beaas to ti^e value of Mb entiTe <gRQBB e^sij^^ w&ei^ev^ 
aitujated. But joo dfednctiiaa «lail be MIovied m IJbe caiae •ef a j^NireBidient unkas tbe 
executor iachides in ih^ xetrxm .veqid^ted to bo Med sader ABCtkm tw9 hustdred 1^ 
five the value at the time of his death of that |Mirt of the gross estate ol the nonresodent 
not situated in the United States. 

Section 203 (a-1). 

In view of the history of the legaslation^ collateral inheritance taxes 
imposed by the State of Pennsylvania are to be treated a.s paid by 
the estate, and may be deducted as expenses of administration, or 
daima against the estate, or other charges against the lestate allowed 
by the laws of the State, withia the act of Se^ieooQbarS, 19i6/im{>asing 
a Federal tax upon the transfer of the net estate of decedents. 
(Northern Trust Co. v. Ledexer, 257 Fed, 812, 1919.) 

TITLE m— MUNITION MANTJPACTXTEEB'S X^K. 

Amended by act of October 3, 1917, section 214. Eepealed by 
act of February 24, 1319, 'section 140) <a), siibject to liHutatioiis in 
section 1400 (b). * 

Sec. 300. That when used in this title — 

The t£7ia ' ' person^' includes partoorsibips, c(»pQrations, and associatlcms; 

The term ^* taxable year*' means the twelve months ending Dec^Biber tblrty-fiist. 
The £M taxable year shall be the twelvo months ending Bec^nbor thirty-first, nine- 
teen hundred and sixteen; and 

Tho term ^'United JStates'' means only the Stat^« the TemtcKdes oi Alaska and 
Hawaii, and the District of Columbia. 

Sec. 301, <1) That every person manufacturing (a) gunpowd^ and ^ther e:^loflivo8, 
excepting blasting powder and dynamite used for industrial purposes; (b) cartridges, 
loaded and unloaded, caps or primers, exclusive of those used lor indus^ial purposes; 
(c) projectiles, shells, or torpedoes of any kind, indudihg shrapnel, loaded or unloaded, 
or fuses, or complete rounds of ammunition; (d) firearms of any kind and appendages, 
including small arms, cannon, machine guns, rifles, and bayonets; (e) electric motor 
boats, submarine or submersible vessels or boats; or (f) any part of any of the articles 
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maBtkoied in (b), (c), (d), or (e); shall pay for each taxable y^Wy in addition to tbe 
income tax imposed by Title I, an excise tax of twelve and one-half per centum upon 
' the entire net profits actually received or accrued for said year from the sale or dispo- 
fdtlon of such articles manufactured within the United States: Provided ^ however, 
That BO person shall pay such tax upon net profits received during the year nineteen 
hundred and sixteen derived from the sale and delivery of the artacles enumerated in 
this section under contracts executed and fully p^formed by such p^son prior to 
January first, nineteen hundred and sixteen. 

(2) This section shall cease to be of effect at the end of one year after the termination 
of the present European war, which shall be evidenced by the proclamation of the 
Fresident of the United Statoe declaring such war to have extded. 

** MUNITIONS MANUPACTURBRS " DEFINED. 

1. MunitiQiis manufactarer's tax — Construction of statute* 

The pertinent subjects of inquiry where section 301 of the act of 
September 8, 1916, is to be applied are, first, whether the war muni- 
tions or war accessories were articles ''manufactured within the 
United States"; second, if they were so manufactured, who manu- 
factured such articles and what were the "net profits actually 
received or accrued * * * from the sale or disposition of such 
articles" ; third, if they were manufactured within the United States, 
who manufactured any part of such articles and what were the ''net 
profits actually received or accrued * * * from the sale or 
disposition of such articles." 

2. Same — Subject of taxation. 

The broad purpose of Congress in the passage of section 301 of the 
act of September 8, 1916, was to select as the subject of taxation 
war munitions and war appliances; it was not intended to tax the 
manufacturer of articles or parts thereof which, while susceptible of 
warlike use, were, in fact, not so used, but remained in the channels 
of normal commerce and use. 

S. Same — Contractor — Manufacture of shells. 

A steel company which, under contract to deliver Aells to a for- 
eign Government, manufactured steel of the characteristics necessary 
to the manufacture of shells, retained ownership through aU subse- 
quent steps by subcontractors, followed up and checked every oper- 
ation on the original steel, and delivered the completed abelk ta the 
for«!gii Government, was a" person maaufacturing * * * shells'' 
within th^ m,eaQing of section 301 of the act of September 8, 1916, 
it ai^pearing that the operations by the subecmtractors depended an 
the eampositioa and characteristics of th^ steel made in the initial 
iitep, ike relative importance of which step, as compared with the 
resnaicang e%ht by the subcontmctos^, is shown by th& fact tjtat 
bare material aad running expenses involved theren aanounted to 
about one-i^alf of the sum paid to the contractors for work] material, 
and profits. 
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4. Same — Subcontractor — Manufacture of Shells or aiy part thereof* 

A steel company which, proceeding under a subcontract, selected 
the material required in shells, made the steel which constituted the 
shells, and by work upon said steel segregated it from the general 
field of commercial use and limited it to shell making, the six several 
steps performed constituting about 40 per cent of the cost of the 
shells, was a ^'person manufacturing * * * shells * * * 
or any part of the articles named/' within the meaning of section 301 
of the act of September 8, 1916, though 29 further steps remained to 
be taken by the contractor and though some of the material, when 
imperfect, was scrapped and used for other mechanical purposes. 

5. Same — Subcontractor — Manufacture of shells or any part thereof. 

A company which, under a subcontract, agreed to manufacture 
and furnish to a contractor for shells, rough steel shell forgings of 
the character provided in the contract as to chemical constituents, 
tensile strength, size, shape, etc., and which to fulfill its contract 
either made, had made, or bought in the market the grade of steel 
required, of the common commercial type known as rounds, which 
rounds it nicked and broke into 18-inch lengths, which it then put 
through two forging processes, piercing a hole and lengthening the 
rounds, the output bemg a hoUow steel body or shell form weighing 
about 170 pounds, is a ^^ person manufacturing * * * shells 
* * * QY any part of a shell, within the meaning of section 301 
of the act of September 8, 1916, though the contractor, to make the 
shell form suitable for use as a shell, was required to dress, bore, and 
machine it down to 77 pounds by means of some 27 distinct and 
separate processes. 

6. Same — ''Any part'* — Control of customs law decisions. 

The words "any part," as used in section 301 of the act of Sep- 
tember 8, 1916, do not mean ''any completed part." Decisions 
involving customs laws exempting "manufactured" articles are not 
controlling, as the objects of the customs laws and said section 301 
arc not the same. 

7. Judgments of lower courts. 

Judgments of the District Ck)urt of the United States for the 
Western District of Pennsylvania in the case of Carbon Steel Co. v. 
Lewellyn, collector (255 Fed. 364), affirmed; judgment of the Dis- 
trict Court of the United States for the Eastern District of Pennsyl- 
vania in the case of Worth Bros. Co. v. Ijederer, collector (256 Fed. 
116), affirmed; judgment of the District Court of the United States 
for the Western District of Pennsylvania in the case of Lewellyn, 
collector, v. Forged Steel Wheel Co. reversed. (258 Fed. 533.) These 
cases now pending in United States Supreme Court. 
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Supplies for manufacture furnished by the United States. 

A compaiiy manufacturiag munitions for the United States out of 
supplies furnished by the United States, which were shipped in 
interstate commerce, etc., is acting under the authority of the laws 
of the United States to as full an extent as though it had been incor- 
porated under and in pursuance of national laws * * *. (Wagner 
Elec. Mfg. Co. V. District Lodge No. 9, Int'l AiBg'n at Mach.^ 252 
Fed. 597.) 

TITLE IV— CAPITAL STOCK TAX. 

Sec. 407. That on and after January first, nineteen hundred and seventeen, special 
taxes shall be, and hereby are^ impcNsed annually, as follows, that is to say: * ^ ^ 

Every corporation, joint-stock comxKoiy or association, now or hereafter organized 
in the United States for profit and having a capital stock represented by shares^ and 
every insurance company, now or hereafter organized under the laws o£ the United 
States, or any State or Territory of the United States, * * * 
shall pay annually a special excise tax with respect to the carrying on or doing business 
by such corporation, joint-stock company or association, or insurance company, * * * 

(See cases under act of Aug. 5, 1909, on ''Doing business,'^ made 
applicable to this section by T. D. 2418.) 

ACT OF MABCH 3, 1917. 

[Ko eotut decisions.) 

Title I, Special preparedness fund. (Repealed by act Oct. 3, 1917, 
sec. 1301.) 

Title II, Excess-profits tax. (Repealed by act Oct. 3, 1917, sec. 
214.) 

Title III, Estate tax. (Repealed by act Feb. 24, 1919, sec. 1400.) 

Title IV, Miscellaneous. (Sec. 402, returns of dividends, amended 
by act Oct. 3, 1917; sec. 1210, repealed by act Feb. 24, 1919, sec. 
1400.) 



REVENUE ACT OF 1917. 

STAMP TAXES— ACT OF OCTOBER 3, 1917. 

[Repealed by ActoC Fob. 24, 1919.] 

Titles I, II, III, IV, V, VI, VII, VIII, IX, X, XII repealed by 
act of February 24, 1919. 

TITLE I— WAR INCOME TAX. 

Section 1. That in addition to the normal tax imposed by subdiAision (a) of sec- 
tion one of the Act entitUxi ''An Act to increase the revenue, and for other purposes," 
approved September eighth, nineteen hundred and sixteen, there shall be le'V'ied, 
assessed, collected, and paid a like normal tax of two per centum upon the income of 
every individual, a citizen or resident of the United States, received in the calendar 
year nineteen hundred and seventeen and every calendar year thereafter. 

Income. 

Where defendant embezzled moneys which were delivered to him 
to be paid as insurance premiums, he committed a larceny, and the 
money so received was not subject to taxation under the income 
tax act. (Rau v. United States, 260 F. 131.) 

TITLE Vm— STAMP TAXES— SCHEDULE A. 

3. Capital stock, issue: On each original issue, whether on organization or reorgani- 
zation, of certificates of stock by any association, company, or corporation, on each 
$100 of face value or fraction thereof, 5 cents: Provided, That where capital stock is 
issued without face value, the tax shall be 5 cents per share, unless the actual value 
is in excess of $100 per share, in which case the tax shall be 5 cents on each $100 of 
actual value or fraction thereof. ' 

The stamps representing the tax imposed by this subdivision shall be attached to 
the stock books and not to the certificates issued. 

Section 807 — Schedule A (8) — Capital stock, issue. 

Issue of certificates of stock of one class in conversion and exchange 
for stock of another class hold not required to be stamped as an 
*^ original issue," for the reason that Congress intended to tax transac- 
tions by which substantial consideration passed, and also for the 
reason that Congress in reenacting a similar provision of the revenue 
acts of 1898 and of 1914, which had been construed by the Treasury 
Department as not requiring stamps upon certificates issued for 
conversion purposes, had approved and made part of the present 
act such former practical construction. In his opinion Judge Hand 
said: 

I can not regard an issue of stock based upon a conversion privilege which does not 
i/i crease the total stock liability of a corporation as coming within the purview of the 
statute. (Unreported case of Wabash Ry. Co. v. Edwards, Collector, U. S. D. C.,' 
So. Dist. of New York, Juno, 1919. This case now on appeal, October, 1919.) 
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ACT OF OCTOBEB 3, 1917— TITLE X. 

Sec. 1004. That whoever fails to make any return required by this Act or the regula- 
tions made under authority thereof within the time prescribed or who makes any 
false or fraudulent return, and whoever evades or attempts to evade any tax imposed 
by this Act or fails to collect or truly to account for and pay over any such tax. shall 
be subject to a penalty of not more than one thousand dollars, or to imprisonment 
for not more than one year, or bol^, at the discretion of the court, and in addition 
thereto a penalty of double the tax evaded, or not collected, or accounted for and 
paid ovcar, to be asseeaed and collected iB the same maimer as taxeai aare aflsessed and 
collected, in any caae in wMch tlie piDsiahine!B.t ia not cxtb^rvise specifically prorvided. 

Prosecuticm wbere ccsapromise accepted. 

Uttder Revised Statutes^ section 322& (Comp. St. aec. 5952), 
empowering Conmiissioner of Internal BeTenite, with advice of 
Secretary of the Treasury, to compromise any crnninal case arising 
under the internal revenue laws, one who failed to file an income 
tax return as required hy the act October 3,. 1917 (sec. 10Q4) can 
not be successfully prosecuted for this failure, where the collector 
of internal revenue offered to compromise on payment of the tax' 
and penalty, and such offer was accepted. (Rau v. United States, 
260 Fed. 131.) 

Where internals-revenue officers, after defendant admitted he had 
not filed an income tax return as required by Act October S, 1917 
(sec. 1004), accepted not only the tax, but the penalty, informing 
defendant that such payment would end the matter and there would 
be no indictment, such acceptance and statement was a *' com- 
promise,^' within Revised Statutes (sec. 3229), and was a bar to 
prosecution. (Id.) 

In a prosecution for failure to file an income tax return as required 
hj act October 3, 1917 (sec. 1004), that stun paid by defendant to 
internal-revenue officer after he had admitted he did not file the 
return was retained by the Treasury is evidence that the money was 
received in compromise of the ease, which compromise was authorized 
by Revised Statutes section 3229. (Id.) 

In a prosecution for failure to file an income tax return as required 
by act October 3, 1917 (sec. 1004), the qu^tion whether the interaal- 
revenue ofl&cers compromised the case, as aut)|orized by Revised 
Statutes section 3229, held for the jury. (Id.) 



INCOME TAX. 

ACT OF FEBBUABY 24, 1919~-TITI.£ U— INCOME TAX. 

INDIVIDUAL RETURNS. 

Sec. 223. That every individual ba\'ing a net income for the taxable year of $1,000 
or over if single or if married and not living with husband or wife, or of $2,000 or over 
if married and living with husband or wife, shall make under oath a return stating 
specifically the items of his gross income and the deductions and credits allowed 
by this title. If a husband and wife living together have an aggregate net income 
of $2,000 or over, each shall make such a retiun unless the income of each is included 
in a single joint return. 

If the taxpayer is unable to make his own return, the return shall be made by a 
duly authorized agent or by the guardian or other person charged with the care of 
the person or property of such taxpayer. 

Eetorns under oath. 

Indictment, charging that perjury had been committed by falsely 
swearing to an income tax retm'n before a commissioner of deeds of 
New York City, had been dcmmred to, raising point that as such 
an officer was not authorized to take an oath by any law of the 
United States no crime had been committed. Judge Hand over- 
ruling this demurrer lield that article 406 of Regulations 45 which 
was promulgated, under concededly legal powers, by the Commis- 
sioner of Internal Revenue, includes all such persons as were author- 
ized by local law to take oaths in their several districts and allows 
a commissioner of deeds among other officials to take such an oath. 
(Op. Judge Hand, Oct. 20, 1919, U. S. D. C, So. Dist. of New York, 
case of United States of America v.. Benowitz, T. D. 2952.) 

RECEIPTS rOR TAXES. 

Sec. 251. That every collector to whom any payment of any tax is made under the 
provisions of this title shall upon request give to tho person making such payment a 
full written or printed receipt, stating the amount paid and the particular account 
for which such payment was made; and whenever any debtor pays taxes on account of 
payments made or to l;ifi made by him to separate creditors the collector shall, if re- 
quested by such debtor, give a separate receipt for the tax paid on account of each 
creditor in such form that the debtor can conveniently produce such receipts sepa- 
rately to his several creditors in satisfaction of their respective demands up to the 
amounts stated in the receipts; and such receipt shall be sufficient oxidence in favor 
of such debtor to justify him in withholding from his next payment to his creditor the 
amount therein stated; but the creditor may, upon giving to his debtor a full written 
receipt acknowledging the payment to him of any sum actually paid and accepting 
the amount of tax paid as aforesaid (specifying tho same) as a further satisfiiction of 
the debt to tliat amount, require the surrender to him of such collector's receipt. 
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}. Receipts to taxpayers — Duty to issue. 

The fact that section 251 of the act of February 24, 1919, requires 
that full written or printed receipts be issued to taxpayers only on 
request therefor does not lixetit the collector's mandatory duty to 
issue them when requested and does not fail to make them documents 
required to be issued whenever requested, and the receipts are plainly 
documents required to be iaaned by such seetioe. 

2. Same — Simulatioft or fir audulest exeovtiou. 

&ich receipts are documents required by provisions of the internal 
revenue laws and by regulations made in pursuance thereof, withki 
the meaning of section ^451^ Revised Statutes^ making it an e&&me to 
simulate «» falsely or frauduleatly execute or sign any document 
required by the internal revenue lawn, or any r^utation made in 
pursuance thereof, or to procure the same to be falsely or fraudulently 
executed, or to advise, aid in, or connive at such execution thereof. 

3. Same — Blanks. 

The offense may be committed either where, the receipt it$f^ m a 
genuine receipt of the kind kept for that purpose in the office of the 
internal revenue collector, but signed by the defendant without 
authority, or where, even if not a blank of the kind required to be 
kept, the blank itself is simulated or falsely or fraudulently executed 
and issued by a person who has no.pQwei: or authority to do »o< 

4. Same — rncome- tax receipts. 

Where defendant was charged with violating section 3^451, Re«- 
vised Statutes, in that he falsely, fraudulently, etc., simulated and 
executed and advised, aided in, and connived at the execution of 
certain income-tax rieceipts required by section 251 of the act of 
February 24, 1919, to be given when requested, what defendant told 
the persons who paid the money is not material, nor is the question 
whether or not such persons were subject to the paymeHt of an 
income tax, or to assessment and levy of such tax. (United States 
V. Pittaro, reported only m T. D. 2874, 1919.) 
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